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Freeman and bis Wife, Demandants ; ; Can- 


ſhew Cauſe, which was afterwards made 
_ abſolute, no Cauſe being __ a 


Actions Real. 


ham and | Tenants in Dower. 


"RIGHT moves to ſet aſide the 
Grand Cape, Proclamation not 
having been made fourteen Days 
before the Return of the Sum- 


mons, according to the Statute 31 Elis. 


cap. 3. ſect. 2. the Summons was return- 
able Craft. 4nimar. and Proclamation made 
October 27, which was but fix Days before 
the Return : The Court made a Rule to 


Eaſterby againſt Eaſterby. Mich. - G. 2; 


In Dower. A N Ifſue was joined between 


the ſaid Parties upon Ne 


unques accouple in loyal Matri monie, an d 


B 


a Writ | 
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a Writ awarded to the Biſhop ; he re- 
turned the Evidence before him to prove 
the Marriage, which appeared ſufficient, but 
did not poſitively return that the Parties 
were lawfully married. Jright for the 
Plaintiff moved for Judgment upon this 
Return ; but the Court refuſed it, and told 
the Serjeant he might move again if he 
thought fit, giving Notice of the Motion, 
that the other Side might have an Oppor- 
tunity of diſputing the Sufficiency of the 
—__TT 6... * 
Note; The Return was afterwards amend- 
ed, and the Fact certified inſtead of the 
Evidence; and Plaintiff had Judgment. 


King againſt the Biſhop of Carliſle and 


the Maſter and Scholars of the Uni- 


werfity of Cambridge. Trin. 11 & 
13 WW. 2, - Bm pn | 
In OQuare Impedit X XJ YNNE for De- 
ee e fendants moved, 
That the Plaintiff King claiming the 

Right of Patronage might be examined 
upon Oath touching ſecret Truſts for Papiſts, 
_ purſuant to Stat. 12 Ann. cap. 14. and a 
Commiſſion for ſuch Examination was or- 
dered to iſſue, directed to the three Pro- 
thonotaries, or any two of them. 


Amend⸗ 


turns thereof after Iſſue joined upon Ni 


Amendments. 
Hampſon againſt Chamberlain. Mich. 
6 Geo. 2. 


A Motion was made to amend the Entry 
: upon Record, according to the Writs 
of Sci. Fac. and Certiorari, and the Re- 


tied Record. The Court held that Amend- 
ments ought to be made by Common Law, 
without an Act of Parliament, where, there 
is any thing to amend by; and therefore 
ordered the Entry upon Reeord to be a- 
mended, and made agreeable to the Writs 
of Sci. Fac. and Certiorari, and the Returns 
thereof upon Payment of Coſts, the Entry 
being made imperfectly by Miſpriſion of 
c 


Clarke againſt Cotton, an Attorney. 


Bill was filed in this Cauſe againſt 

{ A the Defendant as an Attorney of the 
Court; and the Bill by Miſtake of the 
Plaintiff's Attorney did conclude & inde 
producit ſectam, &c. inſtead of & e wn 
Remedium, &c. Upon Motion in the Trea- 
ſury the Judges were pleaſed to order the 
Bill to be amended by ſtriking out the 

= "> Words 


4 Amendments. 


Words producit ſectam, and inſerting inſtead 
thercof the Dora petit Remedium, upon 
Payment of Coſts to be taxed, Nifs cauſa ; 
and the Rule was afterwards made abſo- 
lute upon an Affidavit of Service. This 
Caſe is like that where the Curſitor may 
amend an Original by his Inſtructions, even 
in Subſtance; and in mere Form the Court 
will ſuffer him to amend his own Miſtake. 
The Inſtructions here given to the Plaintiff's 
Attorney were to file a Bill, which he hath 
not done; he hath made it a Declaration 


by this wrong Concluſion, and not a Bill, 
according to his Inſtructions. 


Coo pe 5 an Attorney, againſt Younges, 
Hill: 6 Geo. 2. 


Otion was made to amend the Con- 
tinuance on the Roll by ſtriking out 
a Gina) Return, and making it a Day 
certain; the Action being at the Suit of an 
Attorney, the Court at firſt made ſome 
Difficulty in granting the Rule for an 
Amendment, it being after Judgment upon 
a Demurrer ; but upon Conſideration, Con- 


tinuances being merely the Acts of the 
Court, the Amendment was ordered. 


— 3 
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Amendments, 


Hale againſt Wen. Trin. 6 & 
7 Geo. 2. 


HE Placita in the Record of Niſi 


prius was of Eaſter Term laſt, the 


Declaration was in Latin of Hillary, en- 
tered with an Alias prout patet; the Plea 
was without Imparlance of the ſame Term 
in Engliſb. Chapple and Eyre moved in 
Arreſt of Judgment, and obtained a Rule 
Niſi, which was afterwards diſcharged upon 
Darnal's ſnewing for Cauſe, that the im- 
parlance was entered upon the Plea-Roll, 
and that the Record of Nift frius was 


amendable thereby. 


Welland, an Attorney, ; againſt Pitts, 


Mich. 7 Geo. 2. 


T* Bail. piece was ordered to be a- 
mended by making the Recital of 

the Writ of pet econ of Privilege agrec- 
able to the Writ itſelf, 072. inſerting the 
Return thereof, which was omitted in the 


Bail-piece, and in other Particulars. Eyre 


= for Plaintiff; Urliz for Defendant. 
Note; A Rule to bring in the Body had 


been ſerved upon the Sheriffs of London; 
and Plaintiff inſiſted upon Coſts upon the 


Amendment of the Bail-piece, but was 


told by the Court he muſt proceed upon 
B 3 his 


© 


8 Amendments. 

his Rule againſt the Sheriff for Coſts, if he 

was intitled to any, it was not proper to 

ask for Coſts upon this Motion. 
The Bail, immediately after the Amend- 

ment of the Bail. piece, juſtified themſelves 


in Court, notwithſtanding which Plaintiff 
N ee moved for an Attachment a- 


gainſt the Sheriffs for not bringing in the 

Body; which was granted upon Affidavit 
made of Perſonal Service of the Rule upon 
the High Sheriffs (no Cauſe being ſhewn.) 


_ Swetland hf Beezley and Browne. 


Hill. 7 Geo. 2. 


to o be amended by the Record in the original 
Action, by inſerting the Word Merchant 
inſtead of Mercer, being the Defendant's 


Addition, after Iſſue joined upon Nul tie! 


Record. " Chapple for Plaintift ; Eyre for 
Defendant. 


Brow ne againſt Shipman. 


 PON a common Clauſum fregit, 


as s Adminiſtrator, and he pleaded that Ad- 
miniſtration was never committed to him; 

Plaintiff's Attorney moved in the Treaſ⸗ wry, 
that Plaintiff might amend his Declaration 


upon 


Fi. Fac. againſt Bail, and all the 
Proceedings thereupon were ordercd 


Plaintiff declared againſt Defendant 


Þ'e 
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Counſel on both Sides. Chapple and Skin- 


Amend ments. 
upon Payment of Coſts, by declaring a- 


gainſt Defendant as Executor, which, upon 


hearing Defendant's Attorney, was ordered. 


Sharp againſt Starye. Eaſter 7 Geo. 2. 


Hls was an Action of Debt upon a 
Recognizance of Bail, to which the 
Defendant pleaded Payment, the Plaintiff 


replied Nonpayment, and concluded with 
an Averment, inſtead of to the Conntry, 
whereto Defendant demurred generally ; 
and the Queſtion upon the Argument was, 


Whether this was helped by the Statute for 


the Amendment of the Law 4 & 5 Anne; 
the Court gave Judgment for the Plaintiff,- 
Niſi; but the Plaintiff afterwards, upon ad- 


viſing with his Counſel, moved to amend 


upon Payment of Coſts. Birch for Defen- 
_ dant ; Sinner for Plaintiff, 


Waldo againſt Harr iſon, an Attorney. 


ATNES moved to amend the Writ 
of Habeas —_ Furator after 'Trial 


returnable on Wedneſday next after eight 
Days of the Purification, inſtead of JYedneſ- 
day in fifteen Days of Eaſter Court 


made a Rule to ſhew Cauſe, which was 
afterwards made abſolute upon hearing 


ner for Defendant. 
B 4 


Waldo 


— G — 


8 Amendments. 
Waldo againſt Harriſon, Trin. 7 & 


8 Geo. 2, 


"HE Writ of Habeas Corpora Furator 
being wrong in the Day of Niſi prius, 


Baynes afterwards moved to amend the 
Furata in the Record of Niſi prius : The 


Court after Conſideration were of Opinion, 


that as the Writ was amendable by the Sta- 


tute 5 Geo. and was amended, and the Day 
of Niſi prius thereby rightly appointed, the 


Furata, which is not an Award of the 


Court, but only to annex the Proceedings, 
and is wrong by Miſpriſion of the Clerk, 
cougnkt to be amended and made agrecable to 
the Writ; and the Amendment was ordered. 


| Taylor againſt Bramble. Mich. 8 Geo. 2. 
TLaintif obtained a Rule to ſhew Cauſe 


L why his Declaration ſhould not be a- 
mended on giving an Imparlance ; upon 


ſhewing Cauſe, it appeared that Defendant 


had demurred and given a Rule to join in 


Demurrer, and therefore Plaintiff muſt pay 
Coſts, and cannot amend on giving an Im- 
parlance. Rule abſo] ute on Payment of 


Coſts. 


Williams 


had been ordered to be amended; and 
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Amendments. 


Williams againſt Jones and another. 
Eaſter 8 Geo. 2. 


; "HIS Cauſe was tried at Niſi prius 
before the Lord Chief Juſtice, and 
a Verdict taken by Miſtake of the Aſſociate 


for the Defendant Jones, inſtead of finding 


him Not guilty ; as to the other Defen- 


dant, a Verdict was found for the Plaintiff, 
Damages 200 J. Plaintiff moved that the 
Return of the Poſtea, as to Jones, might 
be amended, which was ordered on hearing 
Counſel on both Sides. The Return of 
the Poſtea is the AR of the Chief Juſtice, 
and muſt be made as it ougbt to be: It 
was urged by Defendant's Counſel, that 
the Verdict as to the other Defendant, was 


contrary to Evidence; but be that o or 
not, the Verdict being Right in Part can- 


not be ſet aſide. Darnall and Wright for 
Defendant ; Eyre for Plaintiff, 


en againſt Jennin gs. Mich. 
© Geo. 2. 


. [ "HIS was a Teftat' capias from * 


don into Oxfordſhire, and Bail put 

in thereon with the Filazer of London: 
Plaintiff by Miſtake declared in Oxford- 
ſhire, and afterwards moved in the Trea- 
ſury to amend by declaring in London, 
according 


ro Amendments. 


according to his Writ, which was ordered 


upon Payment of Coſts, _ after Plea 


pleaded. 


| Deacon againſt Vivian. Eaſter 9 Geo. 2. 


In the Trea- A Judgment by Non inform 
was ſigned Dec. 22, by 


5 
virtue of a Warrant 4 Attorney, dated 
Oñ. 31, in Michaelmas Term laſt, and the 
Roll was filed generally of ſaid Michaelmas 


'Term. A Writ of Error was brought, and 
afterwards Plaintiff's Attorney moved to 


amend the Record according to the Fact, 


by inſerting at the 'Top of the Roll _ 


the Day of St. Martin in fifteen Days, 


the 9th Year, Gc. to prevent the Bay 
ment's having Relation to the Eſſoin- Day 


of the firſt Return, which would have vi- 


tiated it, the Day laid in the Declaration 


on a Mutuatus being Oc. 31. (the Date of 


the Warrant of Attorney) ; * upon hearing 
the Attornies on both Sides the Amend- 


ment was ordered. 


Cartwright 1 8 


amend the Iſſue-Roll by ſtriking out 
the Award of the Venire facias by Decem 
tales, and awarding the common Venire 
Facias ; ; this was oppoſed by Hawſins for 

Defendant ; 


"KINNEKR moved for the Plaintiff to 
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In Prohibition. 


ing warranted by the Suggeſtion, or the 


Plaintiff ought to recover, and inſerting 
that the Plaintiff do recover, after a Writ 
of Error brought, & in nullo eſt errat 
pleaded, which was ordered on Payment 
of Coſts, provided Defendant do not far- 
ther proſecute his Writ of Error ; but if he 


for Plaintiff; Chopple for Defendant. 


Amendments. 


11 
Defendant; and there being nothing to a- 


mend by, the Court did not make any 
Rule. 


Coates — Midgley. Trin. 


HE Declaration was 
ordered to be amended 
by a Iudg. e; but the Amendment not be- 


Acts of the Spiritual Court, the Order was 


diſcharged. Chapple for Defendant ; _—_ 
for Plaintiff « 


Foſter Ea Blackwell. Eaſter | 


10 Geo. 2. | 


4 RKER moved to amend the 18 
ment-Roll, by ſtriking out that the 


proceeds in Error, without Coſts. Parker 


5 = . 


11 Amendments. 
w—__— ww. um ot 


11 Geo. 2. 


On Special Ferdit HE Matter in Law 
in Ejedtment. 1 had been argued, 
and the Court having taken Time to con- 
fider, Skinner for Plaintiff moved to en- 
large the Demiſe, which was near expiring ; 
but Eyre for the Defendant not conſenting, 
the Court declared they had no Power to 
enlarge the Demiſe without Confent, 


| Lee againſt Daniel. Hill. 11 Geo. 2. 


ELFIELD moved to amend the 
Declaration after the Plea-Roll filed: 
Draper objected that the Motion ought to 
be to amend the Roll, and not the De- 
claration ; that the Amendments prayed 
being very long, could not be made with- 
cout defacing the Roll, which ought not to 
| be ſuffered. Belfield replied, that a Faca- 
tur might be marked on the Roll filed, or 
it might be taken off the File, and a new 
Roll of the fame Number be filed in its 
Place; but per Car that Practice is not 
 warrantable, and the Amendments prayed 
being ſuch as would greatly deface the 
Roll, the Motion was denied. 


Harry 


wWbereto Plaintiff demurs. 


Amendments. 13 


Harry againſt Bant. 


ELFIELD moved for Leave to a- 


mend the Avowry by altering the Sum 
due for Rent, which was miſcomputed: 


Draper oppoſed the Motion, Demurrer be- 
ing joined, and the Cauſe in the Paper for 


Argument. Per Cur : Defendant muſt a- 
mend on Payment of Coſts. 


” * again Langton, las Serif of 
Sogmerſetſhire. 


\Efendant moved for Leave to > angend 
LI his Return of Re fa lo filed in Mich. 
'Term 1735, by adding Pledges. In the 
Replevin Cauſe, Judgment went for De- 
fendant in the Plaint for want of Plaintiff's 
declaring in this Court, and a Retorn' hend 
was iſſued, and an Elongat* returned there- 
3 And now this Action was brought 
againſt the Sheriff for not taking Pledges: 
Defendant pleads he took Replevin Bond, 
Per Cur ; The 
Pledges ought to be recorded in the Court 
below, no Affidavit is produced of that 
Fact, here is nothing to amend by. Rule 
to ſhew Cauſe for Amendment diſcharged. 


Eyre and Draper for Plaintiff; Belfels for 
Defendant. 


5 Farmer 


14 Amendments. 


Farmer againſt Burton. Eaſt. 11 Geo. 2. 


; AGES Argument upon Demurrer, 
J Plaintiff moved to amend the De- 
claration ; which was granted, the Merits 


ing. Parker for Plaintiff ; Girdler and Hay- 
| ward for Defendant. mm | 


- Woodman againſt Inwen. Trin. 11 & 


112 Geo. 2. 
1 A TER Argument upon Demurrer, 


and a Rule for a farther Argument, 


Defendant moved to amend his Avowry 
buy inſerting three neceſſary Requiſites to 


juſtify his Diſtreſs; but the Amendment was 
denied, the former Argument having been 
upon the Merits, and there not being fuf- 
ficient Matter ſet out in the Avowry to 
amend by. Urliz and Parker for Defen- 


dant ; Eyre and Draper for Plaintiff, 


King, Executor, againſt the Biſhop of | 


Carliſle, the Univerſity of Cambridge, 
Lamb and Giblon. Mich. 1 2 Geo. 2. 
In Quare Impedit. 


af the Cauſe not coming in Queſtion upon 
the Argument, but only the Form of Plead- 


=_ * — Err WORE 


OOTLE moved to 


amend the Original 
Writ and Declaration, by making the Plain- 
I £ 


tiff 
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the Amendment from the Neceſſity of the 


Dtoctrine of Amendment of Original Writs 
(which is not by Common Law, but per 
| Stat. 8 Hen. 6.) is ſetfled in the Books; 
1/7, No Amendment of an Original can be 
made, unleſs for Neſcience or Miſpriſion of 
the Clerk. 2dly, There muſt be ſomething 


the Attorney's, the Party muſt be put to 
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Amendments. 15 
tif a Co-Adminiſtrator inſtead of Exe- 
cutor ; he urged the Reaſonableneſs of 


Thing, if the Original cannot be amended, 
ſix Months being paſſed, a Lapſe will in- 
cur. He cited Cro. Eliz. 119. Rooksby's 
Caſe. Cro. Car. 74. Turner againſt Palmer. 
4 Lev. 12. 3 Lev. 347. Fitzgibbon 193. 
The Ducheſs of Marlborough againſt Vig- 
more, Merrick againſt The Hundred of Ofſul- 


fon. Paſch. and Trin. 10 Geo. 2. in B. R. 
The Court made a Rule to ſhew Cauſe; 

Skinner and Wynne ſhewed Cauſe, and in- 
ſiſted that all the Caſes cited for the A- 
mendment were of Miſpriſions where the 
Officer has miſtaken his Inſtructions, and up- 
on Affidavit and Examination of the Officer 
ore tenus in Court, Amendments have been 
made. Skinner cited Turner againſt Peck, 


Mich. 4 Geo. 2. in B. R. Per Cur : The 


to amend by: In this Caſe both theſe Re- 
quilites are wanting. 'The Court will take 


Care that the Suitor ſhall not ſuffer by the 


Officer's Error ; but had the Miſtake been 


his Remedy againſt him : 'The Court could 
. eee — 


not amend it. Here the Writ is agreeable 
to the Inſtructions, ſo there is nothing to 
amend by. The Rule was diſcharged. 


The King againſt Hartop, late Sheriff of 
Leiceſterſhire. | 


turning a Writ, he was examined u = In- 
terrogatories ; and Belfield moved for De- 
fendant for Leave to _ his Examina- 


tion upon the fourth Interrogatory, Defen- 

dant having by Miſtake therein referred to 

his own Affidavit inſtead of an Affidavit 

made by other Perſons. Agar oppoſed the 
Motion, and prayed that the Proſecutor 
might amend a Miſtake in the Title of 
Interrogatories. Per Car”: Let the Title 
of the Interrogatories be amended, and let 
Defer:dant be re- examined on the fourth 
Interrogatory; ; the Amendment of the In- 
terrogatories was to intitle them between 
The King and Hartop, inſtead of the Original 


Cauſe, wherein the Writ was not returned. 


Browne againſt Hammond. Eaſter 
12 Geo. 2. 


2 Writ of Capias ad ſatisfaci- 


end executed, 4zar moved to amend 


the Writ by the Record of the Judgment, 


AY Attachment of Contempt 1 
iſſued againſt Defendant for not re- 
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making 


made abſolute. 


By Bill 
king out the Words (brings Suit) and inſert- 
ing (prays Relief) upon Payment of Coſts, 
though the Court ſeemed to think the 


tiff; Haward for Defendant. 


85 
3 
- 
7 


Johannet againſt Lloyd. Hill. 2 Geo. 2. 


charged. J/zne for Defendant. 


17 
making Defendant's Name Edmund inſtead 
of Edward, and obtained a Rule to ſhew 
Cauſe, which on Affidavit of Service was 


Maſon againſt Littlehales, Attorney. 


THE Court gave Leave to a- 
1 mend the Declaration by ſtri- 


Amendment unneceſſary. Bootle for Plain- 


Arreſt, 


Efendant being arreſted in returning 
from Attendance on the Court to 
juſtify his Bail, was ordered to be dif- 


C Attach: 


Attachment. 


Hanſlow and Wife againſt Roberts and 
| others, Mich, 7 Geo. 2. 


Motion was made by apple for an 
Attachment againſt Conftes for act- 
ing as an Attorney without being ſworn : 
The Court denied to make any 
Penalty of 50 J. being laid 4 the De- 
fendant "y At of Parliament. 


Burton againſt Baynes. 


Varna moved to make a Rule RP TIO 


water, an Attorney, for not delivering to 


(which had been made a Rule of Court.) 
Per Cur : No Demand of the Writings a 


and 


Order was made a Rule of Court; 


therefore take a Rule that a Demand of 
the Writings left at the Chambers of e. 


water (who concealed himſelf) ſhall be a 
good n. 


Gage 


Rule, a 


for an Attachment againſt one Bridg- 


his Client Indentures of a Fine, &c. pur- 
ſuant to Mr. Juſtice 8 © 


pears to have been made ſince. the Judge 8. 
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| pena, that 'did not bring a Will with him 
to the Trial, which he had Notice to pro- 
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Attachment. 


Gage againſt Gough. Eaſter 7 Geo. 2. 
\ A Oved by Baynes for an Attachment 


againſt a Witneſs ſerved with a Sub- 


duce. Per Cur As there was no Rule 
upon the Regiſter (the Witneſs) to produce 
the Will at the Trial, no Rule can be 

made on this Motion, . 


Miller againſt Vicaridge. Trin. 7 & 
| | 5 8 Geo. 2. r 


ARKule was made for an Attachment 
II againſt the Sheriff of Middleſex for 
not returning a Capias ad reſpondendum ; 
wbereupon the Sheriff cauſed Bail to be put 
in, and juſtified in Court, and moved to 


diſcharge the Rule for an Attachment up- 


on Payment of Coſts; the Court made a 


Rule to ſhew Cauſe, which was afterwards 


diſcharged upon hearing Counfel on both 
Sides; it appearing that the Parties had 


been before Mr. Juſtice Forteſcue, who had 
made an Order by Conſent, that Proceed- 
ings ſhould be ſtayed on Payment of Debt 


and Coſts to be taxed, and that the Plain- 
tiff had been delayed two Terms; and the 
Counſel for the Sheriff refuſing to conſent 
to go before the Prothonotary upon the 


2 WW Foot 


20 Attachment. 
Foot of the Judge's Order, the Court were 


of Opinion that the Rule for an Attach- 


ment ought to ſtand. Corbet for Plaintiff ; 
Chapple For the Sheriff. 


Hamm ond againſt Woolmer. 


\AUSE tried at Nif prins ; Verdict 
for Plaintiff, ſubject to the Opinion of 
the Chief Juſtice, Who dene the Cauſe to 
de put into the Paper, and if Judgment for 
| Defendant, . Coſts of a Nonſuit; on the Ar- 
gument, Jadgment per Cur for Defendant, 
before which Defendant died; moved by 
his Executor for an Attachment for Non- 
payment of Coſts.  Shew Cauſe, | * 


F | 


Gale againſ Chapman. Mich. 8 Geo. 4; 


A Rule was made in Hillary, fixth of 
II his preſent Majeſty, for an Attachment 
againſt the Plaintiff unleſs he ſhould pay 
a Sum of Money upon Notice of the Rule. 
The Money not being paid upon Service, 
 Goſerell, Defendant's Attorney, without far- 
ther Application to the Court to make the 
Rule abſolute, took out an Attachment 
_ againſt Plaintiff, Skinner, on Defendant's 
Behalf, moved for an Attachment againſt 
Goſwell for ſuing out the Attachment a- 
On: Plaintiff irregularly. A Rule was 

„ made 


Attachment. 21 
made to ſhew Cauſe ; but upon ſhewing 
Cauſe, tho the Attachment againſt Plain- 
tiff was irregularly iſſued, yet it appeared 
to be only a mere Miſtake in Judgment, and 
that no Miſchief was intended ; and fur- 
ther, that it was meant as a Service to De- 
fendant, Goſwelſ's Client, who now makes 


the Complaint. The Rule \ was — 
Comyns for Goſwell. 


Parr againſt Soames. Hill. 8 "I 


""Homas Hilton, one of the Jary-men, 
attended in Perſon, according to a 
former Rule of Court, but had made no 
Affdavit in Anſwer to the Charge againſt 
him. Per Cur: He cannot be examined 
viva voce ; therefore let there be a Rule to 


; ſhew Cauſe why an Attachment ſhould 


not iſſue againſt him. 


Cooper againſt Sayer, Eaſter 8 "ny ; 


T NNE moved for an Attachment 
V againſt one Hodſon, for acting as 
plaintiff s Attorney after he was forejudged. 
The Court made a Rule to ſhew Cauſe, 
which was afterwards made abſolute, no 


Cauſe _ ſhewn. 


E 3 Walton 


Attachment. 


Walton againſt Maſon. 


Rule was made that 4. B. late Sheriff 
{ A of the County of Tork, upon Notice 
of the Rule to him or his Under-Sheriff 
om ſhould pay a Sum of Money to 
Plaintiff; and upon an Affidavit of Service 
of the Rule upon Bowes, the Under-Sheriff, 
an Attachment was granted : Eyre moved 
to diſcharge the Rule which was drawn 
up againſt the Under-Sheriff ; and per Cur", 
the Rule is wrong, tho' the Under-Sherifi 
was ſerved, the Rule muſt be for an Attach- 
ment againſt the Sheriff : And for the fu- 
ture, let the Form of all Rules upon She- 
riffs be, that the Sheriff ſhall do the Act 
required, upon Notice to his Under-Sheriff, 
as in Banco Regis. a > 8 


| Ravling againſt Wood. 


A Parol Award held good, and an At- 
I tachment granted for Non-payment of 
Money purſuant thereto. Chapple for Plain- 
tiff; Myune for Defendant. 2 


Cave againſt Price. Trin 8 & 9 Geo. 2. 


RIGHT moved for an Attachment 
againſt the Sheriff of Middleſex for 
d reſpon- 


dendum, 


pot returning a Writ of Capias a 


by p | 
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Attachment.” 23 
dendum, upon an Affidavit of Service of 
the Rule upon the Under- Sheriff: And per 
Cur, be it ſo, the Attachment muſt be 
againſt the Sheriff, and the Service is proper 
upon the Under-Sherift. 


" HE Court granted a Rule for an 
Attachment againſt the Sheriff of 
Middleſex, for not returning a Writ pur- 
ſuant to a peremptory Rule, upon an Affi- 
davit of Service of ſuch Rule on Benſon, 
who was {worn to act as Under-Sheriff, and 
not to be Under-Sheriff. Eyre for Plaintiff. 


=, Ware, an Attorney, againſt Racket. 
| Hill. 9 Geo. 2. 2 


Waintiff ſued out an Attachment of 
Privilege, and indorſed it for Bail with- 
out filing any Affidavit of his Debt to war- 
rant ſuch Indorſement. Defendant com- 
plained of this to tho Court, who made a 
Rule upon Plaintiff to ſhew Cauſe why 
an Attachment of Contempt ſhould not 
iſſue againſt him: It appeared, upon ſhew- 
ing Cauſe, that an Affidavit of the Debt 
was actually made before the Writ ſued 
out, but by Miſtake was not filed. The 
Court diſcharged the Rule for an Attach- 


ment, and ordered Plaintiff to pay Coſts, 
——C7———De 
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Belfield for Defendant ; Chapple and Ghde 
for Plaintiff. TE — 


The King againſt Harries. | 


THE Attachment of Contempt was 


returnable the Day before the Term; 
Chapple moved to quaſh it, objecting that 
it ought to be returnable at a Day cer- 


tain in full Term, and cannot properly be 


may appear on the Eſſoin-Day, or any o 


Proceſs muſt be returnable on a Day cer- 


"IF ö 
Diefendant conſenting to bring no Action. 


made returnable on any other Day: Where 
the Proceeding is by Original, the Party 


the three Days next following; but this 


tain; and no Inſtance can be ſhewn in the 


King's Bench or Common Pleas, where ſuch 


a Writ was returnable at a Day intervening 
the Eſſoin-Day and the firſt Day of the 
Term. Jright for the Proſecutor urged, 


That all Judgments relate to the Eſſoin- 
Day; and this is a judicial Writ ; the Court 
is never adjourned on the Efloin-Day, but 
commences then and continues to the 


Quarto die poſi, The Writ was ordered to 
be quaſhed, | 


Webſter 


after it came to Plaintiff's Hands un . 


Attachment. 


Webſter, an Attorney, againſt Holme. * | 
Mich. 10 Geo. 2. 
N Attachment of Contempt was or- 


dered againſt Plaintiff for 2 
Defendant's Name in a Writ of Privil 


Seal of the Court. This is ſuch a Miſ- 
behaviour in an Attorney as the Court 
muſt puniſh, without putting the Party in- 
jured to prefer an Indictment for Forgery. 
Eyre for Defendant ; Chapple for Plato . 


Townſend againſt Baker. 
\Efendant's Goods, which had been 


| taken in Execution, were, by Rule of 
Court made on hearing Counſel on both 
Sides, ordered to be reſtored ; Defendant 
3 upon an Affidavit that the Gods 
were not reſtored purſuant to the Rule, 
moved for an Attachment of Contempt, 
which was granted abſolutely without an 
Affidavit of Service of the former Rule, 
which being made by Conſent, Plaintiff 
muſt take Notice of, and comply with at 
bis Peril. Chapple for Defendant ; Eyre for 
Plaintiff. 


Langdell 
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the Court. Belfield for Defendant. 
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Langdell againſt Sutton.” Hill. 10 Geo. 2. 


A N Attachment was ordered againſt the 
Jurors for determining their Verdi& 
by huſtling Half-pence in a Hat; one of 
them had diſcovered the Matter, and ſworn 


it; the Eleven others denied it upon Oath ; 
| but it was proved that four of them had 

confeſſed it, Eyre moved, that Proceed- 
ings on the Attachment might be ſtayed 
on Payment of Coſts to both Parties, with- 
out the Attendance of the Jurors in Court, 


who lived in Zorkſhrre ; and alledged, that 


only one of the Jurors attended in a like 
Caſe of Parr and Soames. Per Cur : Let 

the Jurors all attend to be publickly ad- 
moniſhed, that the Country may take 
Warning. Chapple for Defendant. 


| Shipway againſt Clarke. Mich. 1 1 G. 2. 


Efendant petitioned againſt Sheriff's 
Officers for Extortion, 5c. praying 
Relief according to Statute 2 Geo. 2. and 
the Court made a Rule for the Bailiffs to 
ſhew Cauſe why an Attachment ſhould 


not be iſſued againſt them, and not to 


anſwer the Matters complained of; the for- 
mer having been the Method conſtantly uſed 
here, and the latter againſt the Courſe of 


Maurice, 


1 
# 
pr 
= 
a> 


8 3 i ny 
Maurice, Eſq; againſt Griffith. Hill. 1 
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Motion for an Attachment againſt the 
| Sheriff of Merionethfhire for not re- 
turning Teſ? Ca. Sa. Shew Cauſe, Skin- 
Nen. 0 


MNuacleed againſt Marſden. Trin. 1 3G. 1. 


IHE Queſtion was, Whether a Rule 
I to bring in the Defendant's Body af- 
ter Cepi Corpus returned by the Sheriff of 
Cheſhire, ought to be diſcharged or not ? 
It being ſuggeſted on Behalf of the Sheriff 
that Defendant was in Cuſtody, and had 
remained in Gaol ever ſince the Arreſt ; 
but the Fact appeared otherwiſe, Defen- 
dant had been ſuffered to eſcape. Per Cur : 
Had the Sheriff ſhewn Defendant to be in 
actual Cuſtody, the Rule ought to be dif- 
charged; but as there is an Eſcape, the 
Rule ſhould be obeyed, otherwiſe an At- 
tachment muſt be granted. By Conſent, 
Debt and Coſts to be paid in a Month, 
with five Pounds for Coſts of the Motion. 
Prime and Hayward for the Sheriff ; Eyre 
m=e_ ” i 


2 Huffe 


28 Attoꝛnies, &c. 


Huffe againſt Fowke. 
G AR for the Plaintiff moved for an 


Attachment againſt Mrs. JVright for 
not attending as a Witneſs at the Sitting 
after laſt Term in Middleſex, ſne having 
been regularly ſerved with a Subpena. The 
Court denied to make any Rule; tis never 
granted here: Plaintiff may bring bis Action 
vpon the Stat. 5 Elis. cap. 9. ſeft. 12. 


Attoꝛnies, Warrants of At⸗ 
rozney, EY 


Clarke, an Attorney, againſt Stone. 
Eaſter 6 Geo. 2. 


HE Court, upon read- 
ing the Acts of Par- 
kamont ** to Attornies and Solicitors, 

3 Jac. 1. and 2 Geo. 2. made a Rule that 

Plaintiff ſhould ſhew Cauſe why all Pro- 

ceedings ſhould not be ſtayed till he de- 

livered Defendant a Bill of Coſts. 


For Fees, Oc. 


Walton againſ Stanton. Mich. 7 G. 2. 


| Year: after having been two Years 
in Cuſtody in Exccution at Plaintiff's 
Suit, moved to be diſcharged upon Pretence 


EE ——that 


* . 


that the Warrant of Attorney to confeſs 
Judgment was executed at a Time when 
no Attorney was preſent, and obtained a 
Rule, Niſi. Plaintiff ſhewed for Cauſe that 
Defendant Stanton himſelf practiſed as an 
Attorney. Rule diſcharged. Darnal far 

Plaintiff; Compns for Defendant. Per Ca- 
pita Fuftic', aliter, Where Plaintiff is an 
Attorney, he would then be more likely to 
impoſe upon Defendant. 


| Hill. 7 Geo. 2. 


: 8 Richmond, an Attorney of the 
O Court, having been elected a Bailiff of 
Abingdon in Berkſhire, obtained a Writ of 
Privilege to excuſe him from ſerving that 
Office. Baynes moved on Behalf of the 
Corporation, that the Writ of Privilege 
might be ſet aſide upon Affidavits that 
Richmond was a Member of the Corpora- 
tion, and had ſerved ſeveral Offices there ; 
and had taken an Oath to conform to the 
Orders of the Corporation. Per Cur: This 

is not a proper Manner of diſputing the 
Validity of the Writ ; the Court will not 
adviſe the Corporation how they are to act 
with regard to paying Obedience to it, they 
muſt act at their Peril. No Rule. 


Collins 
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30 Attomies, Cc. 


Collins againft Griffin. Trin. 7 & 
8 Geo. 2. 


0 OURT was moved againſt Phelps, 
| Defendant's Attorney, for not aequaint- 
ing the Defendant that he had received 
Notice of Trial, whereby the Plaintiff ob- 
tained a Verdict without Defence. It ap- 
peared upon ſhewing Cauſe, that this O- 
miſſion was intirely owing to the Neglect 
of Mr. Buckle, Agent for Dos : But 
Court held that to be no Defence for 
Mr. Phelps, he is anſwerable to his Client, 
his Agent to him ; the Party in this Caſe 


- ought not to be put to his Action, but the 


Matter ſhould be determined in a Summary 
Way. Let an Attachment go againſt Phelps. 


Mich. 8 Geo. 2. November 13. 


IR. Thomas Allen, an Attorney of the 

VI King's Bench, applied in the Treaſury 
to be admitted anAttorney of this Court with- 
out Stamps; but upon looking into the Act 
of Parliament, wherein no Provifion is made 
for an Attorney of one Court to be admit- 
ted an Attorncy of another without Daty, 
though there is a Proviſion for Solicitors of 
one Court of Equity to be admitted in 
_ ether Courts of Equity, and for Attornies 
—— to 


to be admitted Solicitors without Duty, 
the Judges refuſed to admit him without 


. . 


Payment of the Duty. 


Biſhop, Executrix, againſt Huggins. 
85 | Hill. 8 Geo. 2. 


JLaintiff's Teſtator recovered an inters 
locutory Judgment againſt Defen- 
dant, and died before the Execution of a 
Writ of Inquiry. The Judgment was re- 
vived by Plaintiff as Executrix, and a Writ 
of Inquiry was executed before the Lord 
Chief Juſtice ; when Defendant agreed to 
pay Plaintiff 420 J. for Damages and Cofts : 
This Sum was paid into the Hands of 
Mr. Boſon, Plaintiff's Attorney, who alſo 
had been concerned for the Teſtator in this 
and other Cauſes. Boſon paid Plaintiff 2207. 
and kept the remaining 200 J. giving Plain- 
tiff a Note to account for the Surplus, if 
any ſhould appear, after Payment of his 
Bills of Colts: Plaintiff afterwards em- 
ployed another Attorney, and applied to 
the Court againſt Boſon, that he might pay 
the 200 J. to her, deducting only ſuch Coſts 
as were due from her ſince the Time of 
her Husband's Death, when ſhe became 
Plaintiff, and employed Boſon, and obtain- 
ed a Rule to ſhew Cauſe, which was dif- 
charged on hearing Counſel on both Sides; 
the Court being of Opinion they ought not 
to 


32 Attoꝛnies, &. 
to interpoſe in this Caſe; but Plaintiff may 


bring her Action againſt Baſon, if ſhe thinks 


fit. Eyre for Plaintiff; Chapple and Sinner 
for ag —_ 


Hill. 9 G. 2. 


NE Barnes, an Attorney i in Cumbers 
land, had Orders from a Defendant 
0 plead for him; and he ſent Directions to 
Mr Eadnell, his Agent, ſo to do; but 

Eadnell neglecting to plead, Judgment paſſed 
_ againſt Defendant by Default. Defendant 
moved againſt ; <= ay and a Rule was 
made upon him to ſhew Cauſe why * 
ſhould not make Defendant Satisfaction, 
being anſwerable for his Agent's Defzult 


Upon ſhewing Cauſe, it appeared there 
was a juſt Debt due to the Plaintift of 44 


and the Coſts, had a Plea been leader, | 
would have been greatly increaſed, fo that 
Defendant is benefited, and not prejudiced 
by ſuffering Judgment to go by Default. If 

| Defendant could have made a juſt Defence, 
and no Debt had been due, in Caſe of a 


groſs and wilful Neglect, the Court would 
— puniſhed the Attorney; but there's no 


Reaſon for it in this Caſe. Rule diſcharged. 
Chapple for Defendant; Birch for Barnes. 


Roe | 


J. 
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| Roe againſt Doe. Mich. 10 Geo. 2. \ 


In Eject ment on the A Motion was made 
Demiſe of Cooke. on Behalf of the 
Tenant in Poſſeſſion againſt Davis, an At- 
torney, for appearing and pleading for him 
without Authority, It appeared that the 
Tenant in Poſſeſſion was a Tenant at Will 
to Infants, by Order of whoſe Guardian 
Davis had appearcd and pleaded for. the 
Tenant, and offered the Tenant Security 
to indempnify him. But per Cur, a Defence 
cannot be made for the Tenant without his 
Conſent: Let the Appearance ard Plea 
be withdrawn. Capper for Tenant ; Dra- 
per for Leier of Plamtif. © 77 


| Mr. L's Caſe. Hill, 10 C. 2. 


J Had ſerved an Apprenticeſhip to &. 
Li. a Scrivencr in the City, and alſo 4 
ſworn Attorney of this Court. By the Te- 
nor of the Articles &. covenanted to in- 
ſtruct L. in the Art and Myſtery of a Scri- 
vener ; and it appeared that &. during the 
Term of five Years ſpecified in the Articles, 
had never practiſed as an Attorney, but 
acted as a Scrivener only. Application was 
made to Lord Chief Juſtice, and in the 
Treaſury, 'That L. might be ſworn an At- 
torney, which was refuſed, he not having 

2 ſetved 
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34 Attozutes, 6c. 
ſerved as Clerk to an Attorney ; but as 
Apprentice to a Scrivener. 

N. B. There was formerly the ſame 
Determination in the Caſe of a young Man 
who had ſerved Mr. Metcalfe, an Attorney 
and Scrivener in Mood - ſtreet: Metcalfe, du- 
ring the Term of Years ſpecified in the 
Indentures of Apprenticeſhip, practiſed in 
both Capacities; but the Covenant in the 
Articles being to inſtruct the Apprentice in 
the Art of a Serivener only, the Judges re- 
fuſed to admit him as an Attorney, 


w=_ Langley againſt} Stapleton. Trin. 


ME Plaintiff moved for Leave to 
2 change her Attorney, and to appoint 
Mr. Umnfrevile inſtead of Mr. Forreft : And 
a Rule being made to ſhew Cauſe, Forreſt 
made it appear that he had been at great 
Expence and 'Trouble, and had done his 
Client good Service ; wherefore the Court 
thought it unreaſonable that another At- 
torney ſhould be appointed till Forreſt's Bill 

of Coſts was ſettled and paid ; and diſcharged 
the Rule, Skinner for Plaintiff; Eyre for 


Forreſt. 


Sibthorpe 


Attoznies, Kc. 39 


Sibthorpe againſt Adams. Trin. 10 G. 2. 


OOTLE moved for Leave to enter 
Judgment on an old Warrant of At- 
torney upon an Affidavit ſworn by the Plain- 
tift, who lived in Ireland, before a Com- 
miſſioner of the Common Pleas there, of 
the due Execution of the Warrant of At- 
torney, that the Defendant was living, and 
the Debt unpaid : He produced alſo an Affi- 
davit that the Plaintiff lived in Jre/ard ; 
but the Court refuſed to tuffer the Plain- 
f poke Affidavit (ſworn as aforeſaid) to be 
read. 4 . | | 


Still againſt still. Mich. 11 Geo. 2. 


| NEfendant gave a Warrant of Attorney 
to enter Judgment at the Suit of 
Plaintiff John Still and one Suſanna Still, 
deceas d. The Judges in the Treaſury gave 
Leave to enter Judgment at the ſurviving 
Plaintiff's Suit, upon his Affidavit of the due 
Execution of the Warrant of Attorney, and 
that the Debt was unpaid, and the Defen- 
dant alive. Pe 


n 


36 Attoꝛnies, &c. 


Farrill againſt Head. Trin. 11 & 
12 Geo. 2. OO 


Di being ſued as an Attorney 
by Bill, pleads in Abatement that he 
is not an Attorney. Plaintiff moved to ſet 
aſide the Plea, and had a Rule to ſhew 
Cauſe; but it appearing on ſnewing Cauſe 
by the Certificate of the Clerk of the War- 
rants, that Defendant was forejudged five 
Years ago, and that Forejudger till re- 
mains in Force, the Rule was diſcharged. 
Per Cur: Defendant is totally deprived of 
Privilege, pending a Forejudger. Plaintiff 
may reply as he pleaſes, and traverſe the 

Fact, which is triable by the Record, or 
demur if he thinks the Plea bad. The Plea 

is ſworn to be true, and ſeems not to be 

frivolous. „ . 


Butler againſt Pincent. 


HA for Plaintiff, moved for an 
4 Attachment againſt Phelps for acting 
as an Attorney, and pleading pending a 
Forejudger, and a Rule was made to ſhew 
Cauſe. The Day before Cauſe was ſhewn, 
Phelps applied to Mr. F. Forteſcue Aland, 
and obtained an Order (without Summons) 
to be reſtored to his Privilege (without Pay- 
ment of Coſts) upon entring a common Ap- 
— . pearance 


Attoꝛznies, &. 37 
pearance at the Party's Suit by whom he 
was forejudged: And it not appearing that 
Phelps had any Notice of this old dormant 
Forejudger obtained ſeven Years ago, the 
Rule was diſcharged. * Eyre for Phelps. 


Hayme againſt Hayme. Mich. 12 G. 2. 


RAPER moved on the uſual Aﬀda- 
vit (of Warrants being duly cxecuted, 

and Parties living) to enter Judgment on a 
Warrant of Attorney thirteen Years old, 
and obtained an abſolute Rule. Per Cur : 
Where the Warrant is twenty Years old, 
or upwards, the Rule muſt be to ſhew 
"a _ 7 


Hillier againſt James. 


LE to ſhew Cauſe why Plaintiff's 
IX Bill of Coſts ſhould not be taxed. Dif- 
charged, the whole Demand appearing to 
be for conveyancing Buſineſs; and Plaintiff 
muſt recover upon a Onantam meruit. 


Compns for Plaintiff; Draper for Detendant. 


| - Coppendale againſt Sunderland. Hill. 
OTION by Agar to enter up Judg- 


12 Geo. 2. 
M ment on an old Warrant of Attor- 


ney : Plaintiff being a Lunatick did not 
= _£ ſwear 
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entred up. . 


Defendant, 


38 l Attoznies, &c. 


ſwear the Money unpaid; but another did, 
and who had received the Intereſt upon the 
Bond for three Years, ever ſince the Plain- 
tiff was Lunatick. Cur . Let Judgment be 


Barnes againſt Ward. Mich. 1 3 Geo, Þ 


D ULE to ſhew Cauſe why Judgment 
II and Fieri Facias ſhould not be ſet 
_ aſide, and Reſtitution, no Attorney being 


preſent at the Execution of the Warrant 
to enter Judgment. It appeared that one 


Everſden who had ſerved a Clerkſhip, 
(and was ſworn an Attorney ſoon after 
the Execution of the Warrant, and be- 
fore the firſt Motion made) was preſent; 
but this was held inſufficient, and the 
Rule made abſolute; and Prothonotary 


directed to ſettle Satisfaction as to the 


Goods ſold, which could not be reſtored 


in Specie. Prime for Plaintiff; Agar for 


Award, 


Award, Submiffion, &c. 
Aſpley againſt, Croſley. Eaſter J G. 2. 


ARNAL moved, that the Defendant 
might be diſcharged out of Cuſtody at 
the Plaintiff's Suit. Upon the Trial of this 


— Cauſe a Juror was withdrawn by Conſent, 


and all Matters in Difference between the 
ſaid Parties were referred to Arbitrators 
who made an Award, whereby Defendant 
was ordered to pay a Sum of Money to 


the Plaintiff at a future Day; the Defen- 


dant's Counſel infiſted, that the Plaintiff's 
only Remedy is now upon the Award, and 
if there had been any Bail in the Cauſe, it 
would have been loſt, and therefore the 


Defendant ought to be diſcharged out of 


Cuſtody. But the Court were of Opinion, 
that the Award is not a final, concluſive, 
abſolute Determination, but is liable to 
Exceptions, and no Proviſion being made 

by the Rule for the Defendant's Diſcharge 

before Performance of the Award, and the 

Arbitrators not having ordered Defendant 

to be diſcharged, their Intention ſeemed to 

be, that all Things ſhould remain in ſtatu 
uo till Performance of the Award. No 


nle. 
D 4 Rawling 


4 Award, &c. 


Raw ling againſt Wood. Eaſter 3 G. 2. 
Parol Award held ave. and an At- 


A tachment granted for Nonpayment of 
Money purſuant thereto. Chapple for Plain- 
tiff; B. for Defendant. 


Rudd and Coe. Trin. 3 & 9 Geo. 2, 


KINNER moved on Behalf of Rudd, 
that a Submiſſion between the Parties 

5 3 in the Condition of Arbitration 

Bonds might be made a Rule of Court, 
and produced the Bond executed by Coe. Per 
Cur' Be it ſo, Coe's Conſent is ſhewn by 
the Bond executed by him, and the Motion 
is made on Behalf of Rudd. 5 


Carter againſt Mansbridge. Eaſter 9G.2. 


TRI G HT moved to make a Sub- 
miſhon between the Parties a Rule 
of Court purſuant to the Statute 9 ( 10 
(Gul. 3. Toller objected, that the Agreement 
to make the Submiſſion a Rule of Court 
was no Part of the Condition of the Bond, 
but was thereunder written, and not ſig ned; 
but it appearing by Affidavit that the Sub- 
ſcription was made before the Execution of 
the Bond, it was taken by the Court to be 
Part of the Submiſſion, as an Indorſement 


by 


Award, &. 41 
by Way of Defeazance is Part of the Deed; 
and the Submiſſion was made a Rule of 
Court. 


Dubois againſt Medlycott. Ea 
10 Geo. 2. 


4 "HAPPLE moved to make a Rule 
A _ to ſhew Cauſe abſolute for an At- 
tachment againſt Defendant for Nan-per- 
formance of an Award. Eyre for the De- 
fendant offered to object to the Award in 
Point of Law; but the Submiſſion made a 
Raule of Court, being by Bond, per Statute 
9610 Will. z. no Objection to the Award 

can be made after the firſt Term, and 
comes now too late. Rule abſolute. 


ler 


Gatcliffe againſt Dunn. Eafter a. 
| ULE of Ni ſi prius to refer, 1 


made, and Motion for an Attachment 
for Non- performance. Eyre and Urlin for 
Attachment; Compns and Mrigbt againſt it, 
who inſiſted, that the Arbitrators had not 
purſued their Authority, becauſe the Sub- 
miſſion confined the Award to be made in 
Writing indented, and the Award produced 
was not indented. Cur: It is a perfect imma- 
terial Objection, and juſt the ſame as if the 
Rule had ſaid the Award ſhould be made 
on gilt Paper; let an Attachment go. 

— Harriſon 


„ Award, & 
| Harriſon gainſt Oliver. 


MCT per Eyre for Attachment 
1 for Nonpayment of Money awarded 

under a Reference per Regulam Cur'. Boo- 
tle for Defendant ſhewed for Cauſe, that 


the Arbitrator, being by the Rule confined 


to ſtate Plaintift's Demand only, was de- 
barred from the Confideration of Defen- 
dant's Demand on Plaintiff : That Defen- 
dant having brought his Action againſt 

Plaintiff, Plaintiff had pleaded the General 
Iſſue, and given Notice to ſet off his De- 


mand under the Award. Per Cur': It ap- 


pears that Demand of the Money awarded 
was made, and Defendant in Contempt 


9 June 10. The Notice to ſet off was not 


till June 24. If Defendant pays the Money, 
it cannot be ſet off. Plaintiff refuſing to 
conſent to a Reference to Prothonotary, 
Rule was made abſolute for Attachment, 
but ordered to ſtay a Month in the Officer's 
Hands. 1 N N 9 : 


Stephenſon againſt Browning. Eaſter 
= 12 . e 
RIGHT came to ſhew Cauſe 

againſt an Artachment for Non- 

performance of an Award, and objected, 

Firſt, That though the Award be proved 

„„ executed, 


Award, & 43 
executed, it does not appear when. Second- 
by, That the Coſts ordered to be paid by 

Plaintiff were taxed by Prothonotary Thom- 
ſon, who is not named in the Award. And 


Thirdly, That no Releaſe is awarded. Eyre 
for Defendant anſwered, that as there is no 
Affidavit to induce Suſpicion, the Execution 
of the Award is ſufficiently proved, that 
reaſonable Coſts of Suit are awarded to be 
paid, and though the Prothonotary be not 
named, he is the proper Perſon to tax 
thoſe Coſts; and that all Actions are by 
the Award directed to ceaſe, which is an 
effectual Releaſe. The Court thought the 
Objections ſufficiently anſwered, and would 

have made the Rule abſolute. But by 

Conſent Plaintiff was ordered to pay 40 /. 

3 J. being the Coſts taxed, within two 

Months. It was ſaid by the Court, that 


where the Objections ariſe upon the Face 


of the Award, they may be made at any 


Time; but where the Party complains of 


Corruption or ill Practice, he muſt do it 
within the ſecond Term. x 
Note; It was obſerved by Lord Chief 
Juſtice, that though the Coſts are awarded 
to be paid January 1. it appears they were 
not taxed till January 30. 


Bail 


Bail and Batl⸗Bonds, and 


Surrenders in Diſcharge of 


Faget againſ} Vanthiennen. Mich. 


TD Ecognizance of Bail was ordered to be 
IX amended by making it in an Action 
of Treſpaſs and Aſſault ad dampnum 2000 J. 
inſtead of 200 J. ſuper aſſumptionem. Two 
Actions were depending between the Par- 
ties, and Bail was put into the Action ſuper 
aſſumptionem before the Bail now amended 
was put in, which was intended to be in 
the Action of Aſſault, but by Miſtake of 
the Filazar was taken in the other Action, 
contrary to the Inſtructions given. 


Wiſe againſt Lawrence and others. 
n — 
| Þ gw were taken on a Capias in 
Mitbernam after an Elongata re- 
turned ona Pluries; a Capias and Alias to 
warrant the Pluries appeared to be filed , 


with the Filazar, but not returned; for want , 


which a Motion was made to diſcharge the 
_ — Defendants, 


Bail, &c. 47 
Defendants, and the Court granted a Rule 
to ſhew Cauſe; but afterwards upon ſhew- 
ing Cauſe, it appearing to be the conſtant 
Practice to ſue out the Capias, Alias and 
Plaries all at the ſame Time, the Rule 
was diſcharged ; and 22 Defendants 
moved to be bailed, and were told by 2 
Court, that the Plaintiff muſt firſt declare, 
and the Defendants plead Non ceper ; 
which being done, the Defendants were ad- 
mitted to Bail. 
the Penalty of 200 J. each upon their 
Goods, (5c. to be levied to the Uſe of the 
Plaintiff and S. his Wife, upon Condition 


that the Defendants ſhall appear de die in 
diem in this Court; and if Judgment be 


given againſt the Defendants, Ant the ſaid 

Defendants render their Bodies in Mither- 
gam to remain in Cuſtody until they render 
S. the Wife of the Plaintiff, and permit her 


to go at large. 


Haward againſt Nalder. Hill. 6 G. 2. 


OoTION was made that a common 
Appearance might be accepted in this 
| Cauſe te the Defendant, the Affidavit 
made to hold him to Bail having been 
{worn before Plaintiff's Attorney as a Com- 
miſſioner; and a Rule to ſhew Cauſe was 
obtained, but was afterwards diſcharged ; 
it having hitherto been the conſtant Pradtic 
or 


The Bail were bound in = 


for the Plaintiff's Attorney 


tiel Record was diſcharged, the Record of 


—= O NE perſon became Bail for Defend- 


Bal, dec: 


to take the Aﬀ- 
davit to hold to Bail, Practiſers apprehend- 
ing that no Action deing commenced at the 

Time of ſwearing ſuch Afﬀedavits, they are 
not within the ſame Rule as Affidavits 
ſworn before the Plaintiff's Attorn 


46 


in 
Cauſes depending. It was faid by the Court, 
that this Matter would be conſidered by all 
the Judges at their Meeting to ſettle the 
Practice, upon ſome Doubts that have ariſen 
upon the Conſtruction of the late Aar of 
Parliament. 


; Atterbury again Ward. Eafter 6G. 2. 


In Debt upon a Recog- Rule Nj 7 can 
nizance bf Bail. A ſa for ſudg- 


ment for the Plaintiff upon an Iſſue of Nn 


the Recognizance produced by Plaintift be- 
ing conditional, and the Recognizance fet 
forth in the Declaration being without any 
Condition. 


| Steward againſt Biſhop. Eaſter 6 G. * 


ant before a Judge, and ſurrendered 
him to the Fleet Priſon. Plaintiff after the 
Render procceded to ſerve the Sheriff with 
a Rule to bring in the Body. And upon a 
Motion to ſtay the Proceedings againſt the 

Sheriff, 


1 Bail, &cc. 47 
Sheriff, a Queſtion aroſe whether one Per- 
fon only being Bail, the Render was efftec- 
tual or not; and the Court held the Ren- 
der inſufficient, and refuſed to ſtay Proceed- 
ings againſt the Sheriff, but afterwards two 
Bail were put in and juſtified; and there- 
upon Proceedings againſt the Sheriff were 
ſtaid on Payment of Coſts. Plaintiff inſiſted 
that he had been delayed of a Trial, and 
that the Bail ought to be bound for the 

Debt, and were too late to render; but 
the Court were of a contrary Opinion, the 
Plaintiff having proceeded againſt the She- 
riff as above mentioned, and not upon the 
Bail-Bond, Rs 


| Hadderweek againſt Catmur. Mich. 
7 Geo. 2. | 


FI NEfendant was held to Bail by Lord 
1D Chief Juſtice's Order, upon Affidavits 
of a criminal Converſation with Plaintiff's 
Wife. Defendant afterwards applied to 
Lord Chief Juſtice, upon Affidavits of him- 
ſelf and Plaintiff's Wife, that Plaintiff ha- 
ving been long beyond Seas, and the Wife 
having had Advice of his Death, received 
Defendant's Addreſſes, and married him as 
her ſecond Husband. Chief Juſtice ordered 
Defendant to apply to the Court, and up- 
on reading Affidavits and hearing Counſel 
on both Sides, the Chief Juſtice was of 
. Opinion 


Opinion that the Order for Bail ought to be 
diſcharged, nothing criminal appearing in 
the Defendant; and in Caſes of this Kind 
which differ from Actions brought upon 
Contracts, no Bail is required, unleſs by the 
Special Order of a Judge, which Defendant 
hath a Right to apply to the Court to diſ- 
charge, if not well founded. Forteſcue and 
| Reeve thought that entering into the Foun- 
dation of the Order was examining the 
Merits of the Cauſe ; and therefore impro- 
per before the Trial. Defendant was held 


to Bail, and had four Days Time to put in 


the ſame (abſente Denton). 
| Heath againſt Alley, — | 
PHE Original Action was brought 


© againſt Defendant in Michaelmas 
Term laſt, and for Want of Bail above, 


the Bail-Bond was aſſigned in February fol- 


lowing; afterwards Defendant died, and 


the Bail moved to ſtay Proceedings againſt 


them, the Plaintiff not having obtained 
Judgment upon the Bail-Bond ; the Court 
on hearing Counſel on both Sides, ordered 
the Proceedings to be ſtaid upon Payment 
of Coſts, being of Opinion that the Mat- 
ter was never carried farther than the Bail- 
Bond ſtanding as a Security for what ſhould 
be recovered upon a Trial ; and if that had 
been the Caſe, and Defendant had died 

"10 Sp before 


| Return of Eaſfer Term laſt. Defendant 


Dall e 4 
before the Trial, the Suit would have been 
at an End; the. Plaintiff might have pro- 
ceeded more ſpeedily; and if any Incon- 
venience happens to him, it is through his 
own Laches. Chapple for Plaintiff; Hawkins 
foo: Dalendant | 3: fg þ 


Davenport agdinſ# Wall, 
FD HE ſame Queſtion determined in the 


2 ſame Manner; the Capias in the 
Original Action was returnable on the. firſt 


died before Trinity Term. Per Cur, Plain 
tiff might have had Judgment and Ca. a. 
of Eaſter Term laſt, if he had proceeded 
as he might have done. Chapple fot 'De« 
fendant; Eyre for Plaintiff. bs 


Wingfield 4gainſ# Goodridge. 


1 AIL was taken in Town before 4 
D Judge, and the Bail, who lived in the 
Country about ten Miles diſtant from Lon- 
dom, returned Home, and being afterwards 
excepted againſt, ſent an Affidavit of their 
Sufficiency : Whereupon Eyre moved to 


juſtify in Court. Vright objected, that the 


Bail being taken before a Judge in Town, 


appear perſonally in Court. Court held 
the Objection good, but gave Defendant a 
E Week 


they cannot juſtify by Affidavit, but muſt oa 


week to derſea his Bail, to give them an 
Opportunity to come to Ton to Way. 


Whalley againſt Martin. 


D Efendant ſuperſeded three Years fine, 
and arreſted again for the ſame Debt ; 
moved to be diſcharged upon entring a com 

mon Appearance; but it appearing that one 
Williams, formerly Plaintiff's Attorney, 
had, after leaving a Declaration in the 
Office, deſerted the Cauſe, and abſconded, 
whindy Defendant obtained a Snperſedens 
Nele without Plaintiff's Kn 81 OE, 
fendant was held to Bail. 


Martin againſt Price and others. 
Hill. 7 Geo. 2. 


TRE moved to tay Proceedings 
L againſt the Bail in an Action of Debt 
| bronght upon the Recognizance, the Writ 

not having been ſerved four Days before 

the Return. Court made a Rule to ſhew 
_ which was afterwards made abſo- 
_ mae. 


Ormond 
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Ormond, Aﬀfghee of the Serif, again 1 
1 Griffith h. 


Efendant put 
à Judge in due Time as were Bail to 
the Sheriff. Plaintiff excepted againſt the 
Bail, and for Want of Addition or Juſtifi- 


cation took an Aſſignment of the Bail-Bond, 


and proteeded thereupon. Defendant mo- 
ved the Court to ſtay the Proceedings upon 


the Bail-Bond, alledging that Plaintiff by 


but the C 


mitted the Bail to be good ; 


to ſtay the Proceedings, the Plaintiff by a 


late Rule of Court made in Mic hachuas 


Term 6. Geo. 2. being at Liberty 


to except 


againſt the Bail above, although it be the 
ſame Bail that was taken by the Sheriff. 


Cm for Defendant ; Eyre for Plaintiff. 
T Garnett againſt Heavilide. 


Efendant moved for ten Days Time 
to put in Bail, and that upon putting 


in — Bail, payment of Coſts, Pleading 
Notice of 


the general Iflue, and taking 
Trial. within T erm, Proceedings on the 
Bail-Bond might be ſtaid. The Caurt made 
a Rule to 2 — Cauſe, which was after- 


wards made abſolute upon hearing Counſel 
— "> wi 


Fe 


in the ſame Bail be 


accepting an Afienment thereof had ad- 
upon hearing Counſel on both Sides, refuſed 


ws 
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2 Bath, Kc. a 
on both Sides: The Caſe was, that the Plain- 
tiff had ſued out a Teſat Attachment of 
Privilege from Middleſex into Turłſbire, and 
Bail was taken as in a Country Cauſe, and 
filed with the Filazer of 2orkfbire by Mi- 

ſtake ; and in order to give Defendant an 
Opportunity of rectifying that Miſtake, the 
Rule was made. 


Low againſt Ravell. Eaſter 7 Geo. 2. 


Wo HE Defendant was ſurrendered by 
1 his Bail to the King's Bench Priſon 


| inſtead of the Fleet by Ninake; he was 


afterwards ſurrendered rightly, and the Bail 
moved to ſtay Proceedings upon the Bail- 


Bond: A Rule was made to ſhew Cauſe, 


which was afterwards diſcharged upon 
hearing Counſel on both Sides, the Plaintiff 
having been delayed of a Trial. Eyre for 

Defendant ; Hawkins for Plaintiff, 


Merrett again} Montfort. 


A. Sa. againſt the Principal whereupon 

_4 to found a Proceeding againſt the 
Bail left with the Sheriff February 6. re- 
turnable February 9. held to be a Day too 
ſoon, and Proccedings againſt the Bail ſtaid. 
= bet for Defendant; Comyus for Plain- 
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Waddington againit Hitch. 


| an Action upon a Bail-Bond taken 
1 on an Attachment out of the Court 
of Chancery, Defendant demurred. Court 

gave Judgment for Defendant Niſi cauſa, 
and no Cauſe was ſnewn. Eyre for De- 
fendant; Chapple for Plaintiff. e 


TDraintiffs Teſtator had executed a Let- 


F ter of Licence to Defendant for five 
Years, which were not expired at the Time. 


Defendant was arreſted and held to Bail at 


Plaintiff's Suit. Baynres moved, that De- 
fendant might be diſcharged upon entring a 
common Appearance; but the Court de- 
nied the Motion, being of Opinion that en- 
tring into the Queſtion about the Letter of 


Licence (which could not amount to more 


than a Relcaſe) was entring into the Merits 
P - 7." wits 


Aion upon the Caſe; and Defendaot 7755 


Cock ane * afainſt * 
| Trin. 5 & 8 8 Geo. 2. 


9 NAL moved that a aces 
Appearance might be accepted for 
Pefendant, and produced 2 Copy of the 
Plaintiff's Aidayit made to * 1 
dant to Bail; whereby the Action appearod 
to be for entring Plaintiffs Hop- Ground. 
and taking away and ſpoiling bis Hop- 
Poles, and treading dawn his Hop- Plants to 
the Damage of 20% Darnal inſiſted, that 
Plaintiff cannot be his own Judge of the 
Damages either in Treſpaſs or in a Speeial 


not to be bel to Bail without a Judge' FT 
Order. Per Cur": The Plaintiff is the pro- 


per Perſon to ſwear to his Damages, by kl 
0 Act of Parliament. 7 No Rule, * 


* 
x fait 


Aucher cg. Hamilton, Te n. 


Tur Tadge s in the *Treafury 9 


to order a Bail-piece to be fled, 
twenty Days being lapſed ſince the Caption, 
the Words of the general Rule being, that 
| ſuch Bail-pieces ſhall not be filed without 
Leave of the Court. Court was afterwards - 


moyed upon Mr. Newſome's Affidavit, that 
pe received the Bail-piece in due Time, 


but 


Bail, &c. 1 
1 2 it was omitted to be filed by _ 


piece to be received and fled. 


Maſon againit: Bruce. 


Efendant ſurrendred in Diſcharge af 
his Bail the laſt Day of laſt Term, 
being the quarto die poſt of the Return of 
an Action of Debt upon the Recognizance 
at Mr. Juſtice Dentor's Chambers, after 
the riſing of the Court. The Filazer made 
a general Entry of the Surrender upon 
Record as done in Court. The Plain 
moved, that the Roll might be taken off 
the File; and a Rule to ſhew' Cauſe was 


made, which was afterwards made abſo -- 


Jute, upon hearing Counſel on both Lides; 
the Borfender not being ſedente Curia was 
too late. Chapple for ws e 1 8 ; 
for Defendant. iel 


Newman Sainſi Butterworth. Hill 
8 Geo. 2. 


Efendant moved to tay — g 
5 againſt his Bail, pending a Writ. af 
Brlor. Plaintiff inſiſted, that the Bail ought 
to give Judgment, and that Execution ons 
ly ſhould ſtay; But per Cur, the Bail ought 
not to be precluded! from ſurrendring the 
pwn and therefore let all Procoed- 
E 4 ings 


56% Vall, Ses 
ings be ſtaid pending the Writ: of Error. 
* for Detendent ; eimer for — 


153077 14 


Aauuſt Bwer. 


 Awkins moved to ſtay Proceedings in 
14 an Action upon the: Recognizance 
againſt the Bail, the principal Defendant 

having been 1 ta the Heer, and 
aſterwards charged in Execution there by 
_ the Plaintiff. Wris ht for the Plaintiff. ob- 
jected, - that Defendant. had pleaded; and 
Plaintiff demurred; that therefote Defen 
dant's proper Method was to ure an 


held, that Plaintiff could not proceed 
againiſt the Bail after charging the Principal 
in Execution, Defendant ſhould not have 
pleaded, but — the Court ſooner. Let 
ö — be ſtaid upon 2 af Caſs 


* Aan 
ZN N 5; 71 


Ge r agaiuf Bulman. 


Blu. was put in, and an Exception 
taken thereto. Nefendant within the 
Time for perfecting the Bail gave Notice 
to add and juſtify in Court, but -inſtead 
thereof did fo at a Judges Chamber, and 
was ſurrendered to the Fleet, which was 
le inſufßcient, the Bail not being perfect: 


2811 f ed, 


* 


Amendment of his Plea; but the Court 


Ban; a0 s7 


ed, and the Rule to — Cauſe why Pro- 
ceedings on the Bail-Bond ſhould . 1 be 
ſtaid was diſcharged upon hearing Counſel 
on both Sides. Skinner for me tiff; ; Wright 
for Defendant, 


n ＋2. Po fer, Baſle 


18 nis» was an Abi” of Sapetett 
1 brought by Plaintiff Patentee of 
Drary-Lane Playhouſe a gainſt Defendant 
for not performing . upon the Stage 
according to Articles, whereby Plaintiff 
ſwore himſelf dampnified 100 J. Defen- 
dant moved in the Treafury for a common 
Appearance, but did not obtain a Rule, 
the Plaintiff W ſworn to a certain 
Damage. Noa ha 


* 
- 

4 © 4. 

& . 
* 


ma dn da 


Ffdavit of Juſtification by Bail that 
Ark they were ſeverally worth the Sum 
wherein they were bound by their Recog- 
nizances, after all their 7uſl Debts paid and 
ſatisfied, held to be inſufficient, not being 
in common F. orm; the u Juſt * P 
de mitte. HR, 


Blick 


ET 


| Uk 4 b Hal m and bis Wiſh. H 
"HE Husband abſectided: and evulld 
not be taken; but the Wife was ar- 
reſted by meſne Proceſs ; and moved in, the 
Treaſury that a common Appearance might 
be accepted for her, which was ordered on 
bearing the Attomies on both Sides: The 
Reaſon is, that if the Wife was to be held 
to Bail, it would be in the Power of the 
Husband to ſet up a Hand Action againſt 
her, and keep ber ! in continual Impfifon- 
ment ; otherwiſe, if the Hasband and Wife 
had been both Taken, in that Caſe both 
mall be held till Bail be giyen for both: 
The Reaſon is, that otherwiſe a Woman 
might marry a Prifones, and thereby being 
free from Impriſonment herſelf; defraud 
her Cong, Noll, Abr. 583. Smith and 
Storey. 1 Syd. 393. Cro. Car. 118. Trin. 
9 V. 3. Clarkſon N eee * 
* in B, R. 
Cla ke 44 Bak 


YRoceediijg were tayed in in an i Aion of 
Debt brought upon a Recognizance of 


＋ 


Bail, pending a Writ of Error, without De- 
fendant's giving Judgment; becauſe there- 


by 3 would be precluded from a 
Surrender, 
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| Bail; be 
Surrender, which is not reaſonable... Chap- 
ple for Plaintiff; Comyns for Defendant, - 


Knight againſt þ ae Bail for S mo- 


A HE. Prinei = bag 8 in \ Dit. 


Notice thereof was given to the Plaintiff's 


the Judge's Book, 
but was not marked or ſigned upon the 
Bail-picce itſelf; which was upon an = 

Carpus, and had been delivered .out by the 
Judges Clerk to the Plaintiff 8 Attorney, 
to hed filed, who did not file it, 


for the Defendant to ſet alide: the Jud 
ment againſt the Bail, 
piece might be filed, and the Re 


enteted thereupon, agreeable to the Fact; 
and upon hearing! Eyre and Lrlin for the 
on that 


the Practice of Plaintiff's s Atto ney in. af 
u , 


Plaintifl, the Court was, of Opini 


away the Bail piech from the Judge's Cham- 
ber was unwarrantable, and ſet aſide tl 


Judgment, th Coſts (Defendant, Ee - 


done every Thing in his Power to make 
the Render effectual) Defendant ſong | 


to bring no Action, and ordered the Bail- 
piece 


charge of his Bail in due Time; and 


Attorney. The Neddidit ſe was marked in 
and ſigned by the Judge; 


but pro- 
d: to Jud ment. againſt. = Bail for 
want we a Reddidit ſe being marked upon 
the Bail-piece. Mrigbt and Eaukins moved 
and that the Bail- . 
ddidit fe 


1 

3 

5 * 3 4 
T7 2 


Bail, bee 


Piece tc to bo filed, and the Reddidit OY en- 
tered. 


© Young againſt Wood. 


_ NER moved to ſtrike out of the 

Bail-picce one of the Bail, another (who 
was really to juſtify) being added in his 
ſtead. Belfield objected that no Aﬀidavit 
was produced that the Perſon prayed to be 
ſtruck out, was a material Witneſs in the 
Cauſe, which Affidavit the Court thought 
neceſſary, and rejected the Motion; where- 
upon Skinner prayed that the Bail added 
might be eva out, which was granted. | 


— 1 


Cantrel, | Adniniſtraz, Eau Graham, 


| "HIS was an Action brought up, Mn a 
1 - Leaſe dated in 1727, for two Years | 
Rent due ſince the Year-1733, when De- 

Ffendant became a Bankrupt. | Defendant 
moved for #'common Appearance, and pro- 
Jared his Certificate, allowed, confirmed 
and entolled. Upon hearing Counſel on 
doth Sides: neither the Poſſeſſion nor the 
legal Intereſt of the Eſtate being in the 


Defendant 95 4 common Appearance was or- 
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dered * to: ed. Sinner for Tour 
e Hach ni f or or Plaintiff. A110 
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Baſt, de 85 


"Lord Molineux again Charles, 


"HE Queſtion was, Whither the De- 
fendant could be e held to Bail for 10 J. 
ina County Palatine, the Statute 11 C 12 
of V. z. cap. 9. requiring 20 J. to be due; 
and the Act to prevent vexatious Arreſts 
extending every where but into Scotland, 
and requiring Bail for 10 J. Court took 
Time to conſider of it. (It hath been held 
in the Exchequer, that to hold to Bail in a 


County Palatine 20 J. muſt be ſworn * 
as alledged at the Bar.) 


Ling e cf Woodyer. Hill 350 = 


HE Court ordered the Hour of tho 
= Day, or true Time of the Defen- 
dant s Surrender, to be entered by the Fi- 
lazar, in order that it might appear whe- 
ther the Surrender was made before or af- 
ter the Riſing of the Court. Maſon: againſt 
Bruce, Trin. 7 & 8 Geo. 2. Hawkins for 
Plaintiff ; dirk for Defendant. 


Huckle againſ Ambroſe. Trin. 10 G. " 


Efendant was brought by Clendon, one 
of his Bail, to Mr. Juſtice Demon's 
Chamber and ſurrendered}; and the Red- 
didit ſe 2 by the Judge ; ; whereupon 
 Olendon 


7 thy 
and the Entry upon the Bai 


62 : | aſl; K. 
Clendon fraudulently departed 


and refuſed 


ing upon this to be a Trick, and that the 
Surrender was not compleat without Pay- 
ment of the Fees, refuſed to take Charge of 
the 2 who went away at large: 
Price, upon Affidavit of this Matter, ap- 
plied to the Court to vacate the Surrender, 
and Clendon was ordered to ſhew Cauſe ; 
and upon ſheying Cauſe, the Fact appear- 
ing to = as ſtated by Price's Aſidavit, the 
| Court was of Opinion that the Entry of the 
Reddidit ſe upon the Baikpiece is only an 
Eſcrol, and a Warrant to the Filazer to 
enter the Surrender upon Record; as it was 
 Cleudons Duty to Fay the Fees, and he 
refuſed, the Surrender is no Surrender, but 


and ought not to — corded! 


— — being 
obtained by Fraud and Impoſition, was 
ordered to bo truck out. Vide Fariſley 77. 


2 Keble 2. —_ for Price — for 
Clendon. 


Willou »bby, Ade of Lady Jen- 
Eins, againſs Rhodes. 


On a Bail- Bond.” HE proceedings were 
ordered to be ſtayed 

on Payment of Coſts; it appearing that 

Lady Jenkins, the Plaintiff in the original 

* died before Judgment could be ad 
covere 


to pay the Fees. Price, the Tipſtaff, Jook- 


in like manner to 


againſt the Sheriff, 
Affidavit was of a joint Demand, 


— Affidavit to warrant Bail in ſeparate 


covered dale, e Choppk for Defendant 
Eyre for ra bs FIST 


TPON « an Aﬀſdavit *. Defendants 
were indebted to Plaintiff, generally 
131. Capias ad reſpondendum was indorſed 
d them to Bail; the 


Ac etiam was againſt them ſeverally, and 


—4 were arreſted and ſeverally held to 
Bail: And Plaintiff having proceeded againſt 
=> Sheriff by Rule to bring in the Body, 
Wright moved for Defendants for a com- 
mon Appearance, and to ſtay Proceedings 
inſiſting that as the 


Indorſement agreeable thereto, there was 


Actions. Eyre urged pro Quer, That the 
Act of Parliament requiring an Affidavit of 

the Cauſe of Action doth not require it to 
be very particular; an Affidavit that De- 
fendants are generally indebted, is ſufficient 
to hold them to Bail jointly or ſeverally, 
as Plaintiff chooſes to proceed; but the 
Court being of Opinion that the Affdavit 
was not Caffcient to hold Defendants to 
Bail ſeverally, Eyre cloſed with a Propoſal 
made by Wright, to accept 130. for the 
Debt Colts in the joint Action, F 


— Weyman 


and the 


LY 


4 


AN Action of Debt was brou 


= 
. & 


ht upon a 


Judgment after a Writ of Error, and 


Bail put in thereupon ; but no Bail was 


Queſtion was, Whether Bail being put in 


to be held to Bail in the Action on the 
Judgment : It was urged for Defe 7 d ant, 


where Bail is given in the original Action, 
no Bail is required in the Action on the 


x94. oy ; and the Bail in Error who are 
bound for Debt and Coſts, and cannot ſur- 
render the Principal, are a better Security 


than Bail in the original Action. Per Cur”: 


No Inſtance can be ſhewn where Bail put 
in on a Writ of Error has been held ſuf- 
| ficient to excuſe Bail in an Action of Debt 
on Judgment. Defendant was held to Bail. 
Eyre for Defendant ; Chapple for Plaintiff. 


| It was ſaid by Chapple, who quoted Cooper 


and Price, Syd. 294. Hickman and Corbet, 


2 Keb. 53, & Jo. that in Caſe the Writ 
of Error ſhouid be on- rod for want of 
tranſcribing the Record, the Bail would not 
be liable ; but the Law is otherwiſe ; and 


the Bail being bound to proſecute the os 
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Weyman againſt Weyman, Micin 


given in the original Action: And the 


upon the Writ of Error, Defendant ought 


that according to the Courſe of the Court, 


of Error with Effect, are liab 
a Nom prot. i HS | 


for a Common Appearance, and that Plain- 


le in Caſe of 


ſe of 


| Shaw, Bart. againſ} Hawkins. 


"T* HIS was an Action of Debt on Bond, 
wherein Defendant was held to Bail 
upon Plaintiff's Affidavit. Defendant moved 


tiff might produce the Bond to the Court, 
upon an Affidavit that Defendant had great 
Reaſon to believe that the whole Sum due 


| was paid by one of his Co-obligors, which 


would appear by Indorſements made on the 


Bond when produced. Plaintiff in Anſwer, 
made Afﬀidavit, that 100 J. and upwards re- 
mained due to him on the Bond, after all 


juſt Allowances; that he had ſeen the Bond, 


which was uncancelled and of full Force 
ſome few Months before, but had miſlaid 
it; and being ſeverely afflicted with the 
- Gout could not ſearch among his Pa- 


pers himſelf, ſo that it could not be pro- 


duced. It was urged for Plaintiff, that no 
Declaration being yet delivered, Defendant 
is not intitled to Oyer of the Bond; but 
after a Declaration, with a Profert in Cur, 


he may demand (yer. The Court held, 
That as the Matter of Bail is diſcretionary, 


and as the Meaſure of the Sum for which 
Bail ought to be given, is with Certainty 


m the Bond itſelf, the 
F Bond 


to be had only fro 


66 © 7 Ann 
Bond ought to be produced, and for want 
of producing it a Common Appearance was 
ordered. Wynne for Defendant ; Chapple 
for Plaintiff. 5 * 


Spincks againſt Bird. 


H Laintiff declared in an Action of Debt 
upon Bond: Defendant craved Oyer, 
and the Condition appeared to be for Per- 
formance of Covenants. Defendant, after 
Oyer, inſtead of Pleading, enters Nil dicit, 
in order that Oyer of the Condition appear- 
ing upon Record, he might bring a Writ of 
Error without Bail. The Court, upon hear- 
ing Counſel on both Sides, ſet aſide this 
Entry, and gave Plaintiff Leave to enter 
Judgment by Default: And the Queſtion 
now was, Whether the Condition of the 
Bond not appearing on Record, Bail ought 
to be required on the Writ of Error or not ? 
And the Court held, that the Matter of 
Bail is properly examinable by Affidavit; 
and the Bond being conditioned for Per- 
formance of Covenants, Bail ought not to 
be required on the Writ of Error. Parker 
for Defendant; Chapple for Plaintiff. 


Debalfe 


| Suit); and the Queſtion was, Whether Do- 


; | 
"0 
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Debalfe againſs Mackenfie. Hill. 
10 Geo. 2. ; 5 


YJLaintiff had made Affidavit that Defen- 
dant was indebted to him a large Sum 
of Money ordered to be paid by a Sentenge 
of the. Bailiff of Meudon in France, as a 
Compenſation for not making good a Charge 
againſt Plaintiff for Bigamy. Defetidant 
had appealed to the Parliament of Paris; 
and it appeared by the Acts of that Court, 
that the Sentence of the Bailiff of Mendon 
was atinulled (not upon the Merits, but 
according to the Cuſtom of the Superior 
Court, who, on an Appeal from an info- 
rior Juriſdition, conſtantly annul the for- 
mer Sentence, and proceed as in an original 


fendant ought to be held to Bail or not? 
Lord Chief Juſtice, Demon, and Comprs, 
were of Opinion, that as the Sentence of the 
Bailiff of Mendon appeared to be annulled, 
and not in Force, it was not neceſſary for 
the Court to conſider whether this Sentence, 
when in Being, would have been a ſufficietit 
Cauſe of Action to hold Defendant to Bail; 
but looked on the Sentence as diſcharged 
and made void; and therefore ordered a 
common Appearance to be accepted. Mr. 
Juſtice Forteſcue was of Opinion Defendant 
1 


ought 
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Bail; See. 


ou icht to be held to Bail. 
| 2 for Defendant ; Ch 


1 5 | x 5 


Han acainſt Roberts. Eaſter 10 G. 2. 


N an Adion of Debt upon Bond, atteſten 
by one Witneſs only, Plaintiff had becn 
nonſuited on Non eft fattum pleaded, the 
Witneſs not making ſufficient Proof of the 

Execution of the 1 Plaintiff brought a 
new Action on the ſame Bond: Defendant 
moved for a Common Appearance, and ob- 
tained a Rule to ſhew Cauſe, which was 
diſcharged on bearing Counſel on both 
Sides. Note; Defendant did not in his 
Affidavit deny the Execution of the Bond. 
FE 4 and J/ynne for D-fendant ; Chap- 


for Plaintiff quoted Chambers againſt 
Robinſon, Mich. 1 Geo. 2. in C. B. 


Gregory againſt G urdon n. 


ETER an Exception againſt the Bail 
put in before a 3 


adge, Defendant ad- 


7 


85 Jed Bail; but did not juſtify. in Court pur- 


ſuant to the Rule * perfecting Bail in 
four Days. Plaintiff procceded on; the Bail- 

Bond without excepting againſt the ad- 
_ ditional Bail; and the Procceding. was held 


regular. Hoyward for Warten Cha 6 
bor — . * 


Patt 
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JLaiotiff makes Affidavit that Defendant 
is indebted to him, as Adminiſtrator, 
40 l. by Promiſſory Note given by Defen- 

Joc to Plaintiff's Inteſtate, as Plaintiff be- 

lieves, and as appears by a Note in Plain- 

tiff's Cuſtody, to which he refers. The Par- 
ties had attended Mr. Juſtice Forteſcue, 

who was of Opinion that this Affidavit did 

not contain ſufficient Certainty of the Cauſe 
of Action, and ordered a common Appear- 

ance. Parker moved to diſcharge the Or- 
der; urging that the Affidavit was ſuffici- 
ent to ſhew a probable Cauſe of Action, 

(which is all that in this Caſe is requiſite) | 

and is as ſtrong as an Adminiſtrator can 

poſſibly make. Per Cur: Let | Judge 

be re-attended. 5 . 


Birch, Attorney, Ka "ft Graves. 


NEfendant being arreſted at Plaintiff's 
Suit in an Action for Fees, (5c. en- 
| tered into a Bail-Bond with Sureties, which 
for want of Bail above was aſſigned, and 
Actions brought thereon ; wherein Plaintiff 
declared. Defendant pleaded Non eſt fattum, 
and after Verdicts for "Plaintiff at laſt Aſſizes, 
 Chapple moved for Leave to tile Bail in the 


—_— Action, on Payment of Coſts, and 
F 3 conſent- 


ä that Plaintif F might take Judg- 
ment on the Bail-Bond to ſtand as a Secu- 
rity for what he ſhould recover; and pro- 
duced an Affidavit from De fendant that he 
never, in his own ſeparate Capacity, em- 
ployed Plaintiff as his Attorney ; and that 

he had a good Defence in this Action. A 
Rule was made to ſhew Cauſe, which was 
afterwards made abſolute. Chapple for De- 


fendant ; Eyre and Ve ight for Plaintiff. - 


Goodtitle | againſt Bennington. Trin. 
tals __ 


In Eject- Writ of Error being broug bt, 
mem. I and the Bail thercon offering 
to juſtify in Court, it was objected by Agar 
for Defendant in Error, that the Recog- 
nizance was irregular; for that the Party, 
Plaintift in Error, ought himſelf to be 
bound, as required by Stat. 16 & 17 Car. 2. 


my aro of the Party himſelf alone 
is ſufficient; and fince he hath not taken 
Advantage thereof, but hath found Sureties, 
Defendant in Wor mare larger, and pro- 
bably better Security than by Law he is 
intitled to. The Practice was reported to 
be various; ſometimes the Party himſelf 
was fingly bound, and at cir! Times 
Suretics cngaged for him, The Bail juſtify- 


ing in Court were allowed. If Plaintiff 
0 : | | Sb 


Eyre anſwered, That by that Sante the 


Bail, 4 «KG 74 
thinks he is intitled to take out Execution, 
he may act at his Peril, e #4 7; 


Sampſon againſt Warren. Mich. 11 G. q 


-JLaintiff, having made Aﬀdavit of his 
1” Debt in Banco Regis, cauſed Defen- 
4 to be arreſted by Latitat indorſed far 
Bail. Defendant — himſelf to the 
Fleet by Habeas Corpus charged with this 
. and Plaintiff declared againſt him 
there without making a ſecond "Aﬀedavit. 
Defendant moved to be diſcharged on en- 
tring a common Appearance, inliſting that, 
in order to hold him to Bail 45 Plain- 
tiff ought to have made an Affidavit of his 
Debt in this Court, and procured it to be 
indorſed on the Declaration according to 
the Rule Mich. 8 Geo. 2. a Rule was 

made to ſhew Cauſe, which was diſchar- 
ged, the Court being of Opinion, that the 
Rule of Court extends only to Caſes where 
a Declaration is the firſt Proceeding, and 
not to this Caſe. Huruett and Draper for 
Defendant; Eyre for Plaintiff. 1 


n againſt Page. Hill. 11 G. 2. 


Ettleby moved to ſet aſide the H. FA 

againſt the Bail, Defendant having 
ſurrendered himſelf in their Diſcharge. It 
appeared by the Afﬀidavit, that the 2. 
— 0 See 
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72 Bail, &c. 


Sci. Fa. was returnable Cro. Mart. Noc. 11. 
and that Defendant ſurrendered himſelf 
November 15. the Appearance-Day of the 
Return. Per Cur: The Affidavit is defec- 
tive; it doth not appear that the Defendant 
ſurrendered (ſedente Curid) on the Appear- 
ance-Day of the Return of the ſecond Sci. 
Fa. which if he did not, the Surrender i is 
out of Ti ime. No Rule. 


Waſs gat Cornet and Malpas. 


| T Defendants on a Recognizance as 
Bail, and Defendants moved to ſtay the 
Proceedings for want of fifteen Days be- 
tween the Teſte and Return of the Capias 
ad reſpondendum, and not aided by Statute, 
a Rule was mado to ſhew Cauſe why Pro- 
ccedings ſhould not be ſtaid. On ſhewing 
Cauſe, Plaintiff inliſted, that this being a 
Matter of Error, and not of lrregularity, 
the Motion was improper. Per Cur: The 
Rule ſhould have been to ſhew Cauſe why 
the Writ ſhould not be quathed. Defen- 
dant cannot have Qyer of the Capias, and 
therefore cannot take any Advantage by 
Pleading, Plaintiff choſe to begin de novo, 
and a Rule by Conſent was made to quaſh 
the Writ. Draper for . Wright 


for Plaintiff. 5 
Ruſſell 


HIS was an ARion brought an 


% 


Bail, &c: 


Ruſſell against Gately. Eaſter 11 G. 2. 


R. Juſtice Comynt had ordered Bail for 
1 200/. in an Action for a malicious 
Proſecution for Forgery upon Plaintiff's 
Afſidavit. Defendant moved for a common 
Appearance; and it appearing that Plaintiff 
was not acquitted of the Indictment upon 
the Merits, but upon a Flaw, and no Pre- 
cedent being produced of an Order for Bail 
in ſuch an Action as this (though for falſe 
Impriſonment there was) the Rule to ſhew 
Cauſe why a common Appearance was 
made abſolute. Eyre, Parker and Hamard 
for Defendant; J/right and Vyunè for 
_ Plaintiff, ET 5 


Qulxarack and his Wife againſt De Mi- 1 
randa. Eaſter 11 Geo. 2. lee; | 


IN an Action of Treſpaſs and Aſſault 
to the Damage of 500 J. Mr. Juſtice 
| Forteſcue had ordered Bail for 140 J. and 
the Defendant being preſent at the Time 
the Recognizance of Bail was taken, bis 
Bail were bound jointly and ſeverally in 
140 J. Plaintiff recovered a Verdict for 3ool. 
and the Bail moved to ſtay Proceedings 
againſt them both on their Payment of 
140 J. and upon ſhewing Cauſe. the Court 
were of Opinion, that as the Damages in 


; 
þ 


the 


74 Bail, 6c. 
the Writ were laid 500 J. here is no Fraud 
upon the Bail, the Recognizance is ſeparate 
as well as joint, and in its Nature a Judg- 
ment, the Award of the Court thereupon 
is, that Plaintiff have Execution ; therefore 
ſo far as the Penalty of each Recognizance 
'will go, it is juſt and equitable the fame 
be applied towards Satisfaction of the Con- 
demnation- Money, for Payment whereof, 
and not of any particular Sum, the Con- 
dition is. The Practice of the King's Bench 
had been mentioned, but the Proceeding 
"there by Bill, where Bail is taken without 
any particular penal Sum, differs widely 

from the Form of Proceedings here, and 
muſt be governed by the Acetiam Bille, 
otherwiſe Bail might be defrauded. Boorle 

and. Burneit for Bail; Eyre and Hafrard 


Lane againſt Jones. Firſt Friday in . 
on 8 Term. 5 


'7TLLIS an Attorney, being com- 
VV mitted laſt Term by the Court for 
a Contempt, applied this Term to be dif- 

charged upon Bail. Eyre for J/illis ; Skin- 

ner and Fright for 5 ones the Proſecutor. 

This was a Crime of a moſt heinous Na- 

"tute, and ſcandalous to the whole Profeſ- 

fon. He hath done nothing towards clear- 
ing himfelf ſince his Commitment, and we 
—*, exhibited 


Bail, &&. 55 
exhibited Interrogatories the firſt Day of this 
Term. Cu#: "This was a grievous Crime, 
and his Confinement will be Part of his 
Puniſhment : It is too early for him to ap- 
ply as yet, he may apply again the latter 
End of the Term. No Rule. He did apply 
again the laſt Day of the Term, and was 


Paradice, Aſſignee, againſt Holiday. 
"NA O TION tb ſet aſide Proceedings on 
-LV'E Bail-Bond aſſigned and put in Suit 
OR. 31. laſt returnable rres Mich. and being 
a Country Cauſe, Defendant had eight Days 
after the Appearance-Day excluſive to put 
in Bail, and the Bail-Bond could not regu- 
larly be aſſigned or put in Suit till Nocem- 
ber 1. Gapper for Plaintiff inſiſted that the 
Bail- Bond might be aſſigned at any Time, 
though it could not be put in Suit, which 
are the Words of the Act of Parliament 
and Rule of Court. Per Car: There is 
no Oecaſion to decide this Matter at pre- 
ſent here, the Bail- Bond is put in Suit too 
early; the Capias on the Bail- Bond aſſigned 
appears to be. ſued out Ofober 31. The 


Proceedings were ſet aſide. Agar for De- 
W 


Luſh⸗ 


26 Bail; &. 


ane dl. 


In Ejettment BE was put in by Plain- 
zn Error. tiff in Error, but he 
himſelf was not bound as required by the 
Statute of 16 & 17 Car. 2. Draper moved 
for Leave to take out Execution, and ob- 
tained a Rule to ſhew Cauſe. Wright for 
Plaintiff in Error urged, that it is become 
conſtant Practice to give Bail by Sureties, 
and more for the Advantage of Defendant 
in Error. Per Cur: Before the Statute of 
16 & 17 Car. 2. no Bail was required in 
| Dower, Ejectment, &c. Per Stat. 3 Fac. 1. 
Bail was required in Debt only. Stat. Car. 
extends to all Perſonal Actions after Ver- 
dict, and requires Sureties; in Dower real 
or mixed Actions (Ejectment is a mixed 
Action) after Verdict requires Party to be 
bound, and that ſufficient. This is a leſſer 
Security, than by Bail who juſtify, the Party 
is bound by the Judgment. Bail in Error 
cannot be put in before a Commiſſioner in 
the Country. Method of the Statute can- 
not be followed without Inconvenience; a 
better Method where the Party lives at a 
great Diſtance fram London is ſubſtituted, 
and has been the Practice ever ſince the 
Statute. The Rule diſcharged. 


Woods 


| Bail, &. 57 
ne 5 Woods againſt Armſtrong. 


KINNER moved for Bail upon a Writ 
of Error in an Action of Debt on 
Bond, conditioned for Payment of 300 J. 
mentioned in a Surrender of a Copyhold 
by Way of Mortgage, and not for Perfor- 
mance of Covenants, wherein Judgment 
had paſſed by Default. Per Car: There 
muſt be Bail. This Caſe is out of the Sta- 
tute 16 C 17 Car. 2. but within the Statute 
3 Fac. 1. . 


Nichols againſt Dallyhunty. 


\ FFIDAVIT to hold to Bail, made 
L A by Plaintiff's Wife, who being cc 
victed of Pocket-picking was tranſported ; 
and afterwards being convicted of return- 
ing from Tranſportation, received Judgment 
of Death. 'Theſe Matters appearing from 
the Record, ſhe was looked upon as an in- 
famous Perſon, and no Credit given to her 
Affidavit. Plaintiff offered to produce ſup- 
plemental Affidavits to prove that Defen- 
dant had confeſſed the Debt, and that he 
intended to fly into Ireland But per Cur, 
this Woman cannot be a Witneſs in any 
Caſe ; and as there is not a ſufficient Affi- 
davit to found the Proceſs, that Defect can- 
= not 


78 Bail, &c. 
not be now ſupplied. Eyre for Plaintiff; 
Hayward for Defendant.  - 


Simpſon againſt Aſhburne. 


ULE to ſhew Cauſe why Proccedings 
IL on Bail-Bond ſhould not be ſet aſide. 
Bail above was put in, and being excepted 
againſt laſt Vacation, the Bail juſtified at a 
Judge's Chamber in due 'Time ; but Plain- 
tiff being diſlatisfied therewith, Notice was 
given to juſtify in Court. on the firſt Day 
of this Term; the Bail was not juſtified 
 *till Offober 28, and in the Interim the Bail- 
Bond was aſſigned. The Court made a 
' Queſtion, Whether in ſuch Caſe Defendant 
has the firſt Day of the Term only, or 
the firſt four Days of the Term to juſtify 
in Court; but the Practice appearing to be 
_ unſettled in that Particular, the Point was 
not determin'd ; and the Juſtification here 
not being within the firſt four Days, the 
Bail-Bond was held to be regularly put in 
Suit, and Proceedings ſtayed on Payment 
of Colts. is Et 


L'Writ againſ# Tolcher. 
= Laintiff made Affidavit that Defendant 
Thad ſeized and detained his Ship to his 
Damage; and a Capias ad reſpondendum 
If was 


— y » 
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was thereon indorſed for Bail, without a 
Judges Order. Rule for common Appear: 
ance and Super ſedeas was made abſolute ; 
the Damages in this Caſe are uncertain, 
and Plaintiff was not entitled to Bail with- 
out a Judge's Order. In Debt, Aſumpfit, 
Trover, Bail is of courſe. In Treſpaſs and 
Detinue, at Diſcretion: For Words no Bail, 
unleſs Slander of Title. Eyre and Jright 
for Detendant ; Myune for Plaintiff. 


Champion againſt Towſhend. 4 


NAOVED by Vrigbt to diſcharge Pro- 
VI ccedings againſt Sheriff upon Cir- 
cumſtances, dis. the Bail to the Sheriff 
good, when Defendant arreſted the 4th of 
Auguſt laſt; and the Sheriff was obliged 
to take Bail under the Statute of Hen. 6. 
but the Bail ſince were become inſufficient. 
Denied, but enlarged-the ſix Days Rule to 
bring in the Body three Days further. 


£ Henley againſt Anderſon. 


DuLE for Vic Midd to bring in the 
\ Body within fix Days, which the She- 
rift did not. Plaintiff moved for Attach- 
ment, and the Court made Rule to ſhew 
Cauſe. The Sheriff ſhew'd Cauſe, that Bail 
was put in and juſtified, and produc 


* 


ed the 
Rule 


&© Bath, &. 

Rule of their having juſtified: But it ap- 
pearing that they had not juſtified before 
the Plaintiff's Application to the Court for 
Attachment, the Court ordeted, That on 
Payment of Coſts the Rule ſhould be dif- 
charged. Eyre pro Vic. Lylin pro Quer. 


Whittingham againſt Coghlan. Hill. 
c . 


THIS was an Action brought for 50 /. 


JL Penalty, given by Act of Parliament 
for Defendant's practiſing as an Attorney, 
not being duly admitted; wherein Defen- 


dant was held to Bail. Rule to ſhew Cauſe 
why common Appearance, and Sxperſedeas 


abſolute. This is for a Fine or Amercia- 
ment, and is in the Nature of a Ou tam. 
Eyre for Plaintiff; Hayward for Defendant. 


Lloyd againſt Painter. 


pleading the General Iflue, and taking No- 
tice of Trial within Term, and the Bail- 


been delayed of a Trial, It was objected 
for Defendant, that Plaintiff had delayed 


ULE to ſhew Cauſe why Proceedings 
IL on Bail-Bond ſhould not be ſtayed, 
made abſolute on Payment of Coſts, ac- 
cepting Declaration in the original Action, 


Bond to ſtand for Security, Plaintiff having 


himſelf; 


the Court was of 


4 


himſelf; he might have declared de bene 
efſe but per Cur, There is no Neceſſity for 


10 doing. 


Huggins againſt — 


A 2 pias ad re ſpondendum indorſed for 
Bail being iſſued : Defendant, before 
the Return of hs Writ, and before he was 
arreſted, put in Bail before a Judge, and 
gave Notice thereof to Plaintiff s Attorney. 
Plaintiff regarded not the Notice, but cauſed 
Defendant to be arreſted ; and he being in 
| Cuſtody moved for a Superſedeas, and had | 


a Rule to ſhew Cauſe: It appearing that 


Plaintiff had not excepted againſt the Bail 
within twenty Days after Notice thereof, 
Opinion that the Bail 
ought to ſtand, and the Rule was made 
abſolute. Eyre for Plaintift ; Skinner = 
Defendant. WH 


Liſle a Jenyns. 1a 12 Geo. 2 
Efendant, having borrowed ek of 


D Plaintiff, gave her a Mortgage for 
Security, which Martgage was accidentally 
burnt. Defendant had paid 100 J. in Part; 
and in April 1738 was prevailed upon to 
give Plaintiff a new Bond for the remain- 
ing Principal and Intereſt ; whereon an In- 
dorſement was made, ſign d by Plaintiff, 
G acknow- 


Bail, &c: 


82 . 
ing the new Bond to be for the 


acknowledgi 


old Debt. Defendant, after having obtain- 
ed his Diſcharge from the Seſhons. as a 


_ Fugitive for Debt, was arreſted on = 


new Bond, and applied for a common =_ 
| pearance, and had a Rule to ſhew Cauſe, 
which was made abſolute. Per Cnr” : The 
Juriſdiction at the Seffions is final, no Ap- 
peal lies from it : This Debt appears to be 
contracted, incurred and occaſioned before 
the Day for that Purpoſe mentioned in the 
Statute, which Statute extends to 500 /. 
Debt, beſides Intereſt and Coſts. Shimwer 
— 5 2000 and Wright for Defen- 


rilley — again Deland. Eat 
- ORs. : 


F7 RI G H T for Defendant moved to 
ſtay Proceedings againſt the Bail in 
Adtions of Debt brought on the Recog- 
 pizance, pending Writ of Error, and ob- 
tained a Rule to ſhew Cauſe: Eyre for 
Plaintiff urged, That the Bail ought to 
give Judgment, and Execution only Thould 
be ſtayed. But the Court held otherwiſe 
in the Caſe of Bail, who, by giving Judg- 
ment would: be precluded for ſurrendering 
the Principal. He then urged, that a Ca; 
$a. againit the Princi pal had been returned, 
and _ > ot were = late to ſurrender: 
— But 


3 
But this is not ſo, the Bail may ſurrender 
the Principal before or on the Appearance 


Bail, &c: 


' 


day of the Return of the Action on the 
Recognizance, where Plaintiff proceeds that 


Way; or if the Proceedings againſt them 
| be by Sci. Fa. before or on the Appearance- 


day of the Return of the firſt Sci. Fa. ſit- 


ting the Court, in Caſe of a Scire Feci re- 
turned, on the Appearance-day of the Re- 
turn of the ſecond Sci. Fa. fitting the 
Court, in Caſe of two Nichils return d. 
Rule abſolute. Tr 4 


Darch againſt Parry. 


Debt on Bond. A FFIDAVIT to hold to 
I Bail, made by Plaintiffs 
Attorney, that there is a Bond, that Money 
appears due; and Defendant a Year and 
Half ago owned the Debt, and offered to 
compound. Motion per Skinner for De- 
fendant for common Appearance. Shew 
_ Cauſe. The firſt Part of the Aﬀidavit was 
held defective, but the latter proving the 
| Acknowledgment of the Debt, ſufficient to 
hold to Bail. Rule diſcharged, Eyre for 
Plaintiff. MD 


G 2 


vad, 8. 
aan Teile Kauf Cheſhire. | 


Eclared by the Court, that ane this . 
Term the Defendant ſhall give No- 
tice of juſtifying Bail two Days before: Day 
of Jaſtiſication; and that they will not 
indulge the Defendant with any further 
Time, it being an Artiſice to defeat tho 
Rule for obliging Defendant to perfect Bail 
in four Days after Exception taken, * is 

— Setting two Days. 


Deriſley 


of the Cu. Sa. and 


Bal, dee 


Deriſley Nw Deland. 


4. Sa. iſſued againſt the Principal, and 

was lodged with the Sheriff for a Non 
eft invent in order to found a Proceeding 
againſt the Bail. 
fendant brought a Writ of Error; and. after 
that Writ was ſpent, Plaintiff got a Return 


proceeded againſt the 
Bail, which Proceeding was diſcharged; the 


Court holding that the Ca. Sa. being re- 


turnable at a Time when the Writ of 
Error was depending, was not a regular 
Foundation for a Procceding againſt the 


Bail. Eyre for Defendant; Wi — for 
Plaintiff. 


Co cy - ai RY Fee” "RY in 
Debt on Recognizance as Bail for Mi- 


randa, in a Joint Action for an Aſſault 
againſt Miranda and two others. 


Pleadings were as follow, VIZ. Mich. 
13 Geo. 2. 


a ſeparate Action againſt Miranda, 
with Condition, that if Judgment ſhould 
be 


ſhould pay the Condemnation-Moncy, or 
ſurrender, c. and for Breach aſſigned, that 
8 3 


After Cu. $4. lodg d, De- 


The 


given for them againſt Miranda, he | 


although 


2 


Laintiffs ſet out the „ as in 


; 


$8 Ball, &. 
although Plaintiffs recovered Judgment a- 
gainſt the ſaid Miranda and the other two 
Defendants; yet Defendant Miranda did 
not pay the Condemnation Money, or ſur- 
render, c. Defendant pleads Nul tiel Re- 

cord of the Judgment againſt Miranda, 
taking no Notice of the other Defendants. 
_ - Plaintiffs reply, that there is a Record of 
the Judgment againſt Miranda and the o- 
ther Defendants, as ſet forth by Declara- 
tion, and deliver the Iflue, giving them- 
ſelves a Day to produce the Record. De- 
fendants Attorney's Clerk received this Iſſue 
in his Maſter's Abſence ; the Maſter the next 
Day returned it, and delivered a Demurrer | 
to the Replication. Fright and Draper 
pro Quer urged that this Demurrer is irregu- 
lar after Iſſue joined upon Nl tiel Record. 
The Plaintiffs, though they did not bring 
the Record into Court at the Day given 


in the Iſſue- Book laſt Term, are intitled to 


have a new Day aſſigned by the Court; 
and a Rule was made to ſhew Cauſe why 
the Demurrer ſhould not be ſet afide ; why 
Defendants Attorney ſhould not receive 
the Iſſue by him returned; and why Plain- 
tifis ſhould not be at Liberty to verify the 
Record, and a Day be appointed for that 
Purpoſe. Eyre came to ſhew Cauſe for 
Defendants, and "argued that no Iflue is 
joined; that one Record is averred by Plain- 
tiffs, and another denied by Defendants. 


828 


Compoſition. $7 


Per Car : The Queſtion is not whether Iſſue 
be rightly or legally joined, the Plaintitls 
cannot take upon t * to judge of that 
Matter: Here is an Iſſue joined in Fact; 

and a Demurrer cannot be rec. ived after 
Iſſue joined; if no proper Iſſue be joined, 
Defendant may take Advantage thereof in 
Arreſt of Judgment. 'The Plaintiff may 
continue the Day for bringing in the Re- 
cord by them averred. Rule abſolute. 


x Hugh Hunt againſt Hudſoh and * 
Mich. 13 Geo. 2. 4 


COTION in the Treaſury for Bail 
: in an Action for meſne Profits, after 
a Merry in Ejectment, upon the Leſſors 
of the Plaintiff's Affidavit that the meſne 
Profits amounted to 89 J. Bail ordered for 
80 J. This is a Cauſe of Action which is 
bailable, or not, at the Diſeretion of the 
Court or a Judge. : 


„ 8 8 : . . 
, * ? 2 £ 5 3 


Compoſition, 
Bland again Featherſtone. Mich. 
10 Geo. 2. 


CTION on the Statute of Uſary. 
Dane pleaded. Motion per Dra- 
11 Per 


88 Coſts, & c. 


per for Leave for the Proſecutor to com- 
pound on the Statute 18 Eliz. which Com- 
poſition without Leave is penal. Bootle 
conſented for the Plaintiff; and a Rule 
was made purſuant to the Motion. 


Coſts and Bills of Colts. | 


Hurſt againſt Dixon. Mich. 6 G. *. 


HE Queſtion was, Whether a ſixth 
Part of Mr. Staveleys (Plaintiff's 
3 5) Bill of Coſts not being taken 
off upon Taxation, he ſhould not have 
his Coſts of Taxation 2 The Bill amounted 
to 75 J. 15 J. 7 d. and the Deductions were 
* 71. 3. 10 d. The Court ordered Plaintiff 
to pay Staveley's Coſts of Taxation. 


Zouch againſ} Bell. Hill. 6 Geo. 2. 


A niſi for Coſts, for not proceeding | 
to execute a Writ of Inquiry of Da- 

mages according to Notice, diſcharged as a 

Thing that never had been done. | 


Bangs, Executor, againſt Bangs: 


: . brought by Plaintiff for Mo- 
nies reeeived by Defendant to the Uſe 

of Monti, as Excoutor, and i 
Tria 


Colts, e. 89 


Trial Plaintiff was nonfuited; and the 
Queſtion was, Whether the Plaintiff, being 
an g ſnould pay Coſts. Per Cur: 


The Plaintiff ſhall pay Coſts, becauſe he 


might have brought the Action in his own 
Right. Medley 


Denton. 


Lee, Executor, agai inſt Ke gh. t. 
Mich. 7 Geo. 2. EY 


A Action brought upon a Bill of Fees 
for Buſineſs done by the Plaintiff's 


Teſtator. Defendant moved by G/jde to 
tax the Bill upon bringing the Money into 
Court. Denied per Cur in the Caſe of an 


Executor. 


Chriſtmas, an ; Attorney, aint Chaſe. T4 


\ Rule niſi was obtained to tax Plain- 
tiff's Bill of Coſts, and upon an Afﬀi- 
davit of Mr. Benz, who had been Plain- 


tiff's Agent, that Plaintiff was dead, the 


Ha a. for Defendant. 


againſt Tork, Mich. 6 4. 
K. in B. R. in ; Point cited by Mr. * 


Rule was diſcharged. Birch for Bean; 


Goodright | 
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90 Coſts, &c. | 
Goodright againſt Holton. Hill. 7 G. 2. | 
'OSTS in this Cauſe, 
Z taxed upon the Com- 
mon Rule by Conſent, were ordered to be 
paid by Defendant to the Repreſentative 
of the Leſſor of the Plaintiff, who died 
after the Trial. 1 OR Om 


Arnold against Tompſon. Eafter. 7 G. 2. 


HIS was an Action of Treſpaſs for 
entring Plaintiff's Cloſe, and driving 
and chafing his Sheep. 'The Queſtion was, 
Whether after Judgment, the Damages be- 
ing under 40 J. the Plaintiff ſnould have 
full Coſts. Per Cur”: In Caſe of an 4ſpor- 
tavit, or if any Injury be done to a perſo- 
nal Chattel, the Plaintiff muſt have full 
Coſts. Mynne for Plaintiff; Chapple for 
Defendant. VV Y 0 Orgy 


I EjefIment. 


_ Carruthers againſt Lamb. Mich. 8 G. 2. 


14 HIS was an Action of Treſpaſs 
1 and Aſſault, and tearing Plaintiff's 
Cloaths. A general Verdict was found for 
Plaintiff, Damages under 40 5. and no Cer- 
tificate ; the Judges in the Treaſury (Sir 
| George Cooke doubting) were of Opinion 
that Plaintiff ought to have full _— 
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A Colts, AG 


Allen and others again Maxey. 


Dre pleaded i in Abatement. Plain- 
tiff confeſſed the Plea to be true, and 
entered a Nil capiat per Breve. "The 
Judges in the Treaſury, upon hearing the 
Attornies on both Sides, held that the 
Plaintiff in this Caſe ſhould not pay Coſts. 
| Salk. 194. Garland againſt Extend, Mich. 
2 Anne. Thomas againſt Llod, 10 Gull. 3. 
in B. R. | 


Hammond againſt Worms, Hill. 
VV 


Point of Law reſerved at the Trial was 
heard and determined by the Court 
in F avour of Defendant, who afterwards 
died; and the Queſtion was, Whether Plain- 
tiff ought to pay Colts to Defendant's Ex-. 

- ecutor by Virtue of the Rule, by Conſent 
made at Niſi prius, and ſince a Rule of 
Court; and the Court, upon hearing Coun- 
ſel on both Sides, were of Opinion, that as 
the Duty did ariſe in Defendant's Life- 
time, the Coſts muſt be paid to his Execu- 
tor. Goodright againſt Holton, Hill. 7 G. 2. 


was quoted. Skinner for Executor ; Eyre 
for Plaintiff. 


Tomlin fon 


* 


=— Colts, n 


Tomlinſon againſi White and b : 
Foaſter 8 Geo. 2. 


Bis was an Action of Treſpaſs 

for breaking and entring Plaintiff's 
Houſe, and breaking his Cellar-door. The 
Jury upon the Trial found for Plaintiff, as 
to Breaking the Door, Damages 6 d. and as 
to the Reſidue for the Defendants. And 
the Queſtion was, Whether Plaintiff ſhould 
| have full Coſts, or no more Coſts than 
Damages. The Court were of Opinion, 
that Plaintiff ought to have no more Coſts 
than Damages. The Door was fixed to the 
Houſe, and no perſonal Chattel. Dixie 
againſt Somer field, Hill. 6 G. 2. Ullithorne 
againſt Kirkhouſe, Eafter 2 G. 2. Chapple 
for Detendant ; Tyre for Plaintiff. | 


Ray, an ein againſt Jackſon. 


PON a Motion in Arreſt of Judg- 
ment the Court was of Opinion, that 
by the Statute of 6 Geo. 2. to explain the 
Statute of 4 Ceo. 2. for putting all Pro- 
ceedings, Pleadings, Oc. into the Engliſh 
Tongue, Abbreviations in an Attorneys 
Bill, ſuch as fo. for folio, Mr. for Maſter, 
pd. for paid, Oc. are hel ped after a Ver- 
dict. 7 02S and Wrisht for Plaintiff ; 
Chapple — Defendant, 


Britton 
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Costs, & 93 
Britton 4gainit Dickerſon. Eaſt. ) G. 2. 


NEmand of Colts to be paid muſt be 
at the ſame Time the Rule is ſerved. 


Ibbotſon againſt Browne. Eaſt. 1 1 C. 2. 
4 1 HIS was an Action of Treſpaſs, 

I Quare Clauſum fregit. Defendant 
pleaded a Juſtification. Plaintiff made a 
new Aſſignment, whereto Defendant plead- 


| ed Not guilty; and Plaintiff having reco- 


vered a Verdict with Damages under 40 . 
and the Judge who tried the Cauſe not 
having gertified as required per Star. 2200 
23 Car. 2. the -Queſtion was, Whether 
the Plaintiff ought to have full Coſts or 
not? Per Cur: Here is no Special Plead- 
ing; the new Aſſignment is only to aſcer- 
tain the Place; Plaintiff can have no more 
Coſts than Damages. Bootle for Plaintiff ; 
. Defendant. i 


1 Clarke, an Attorney, againſt Taylor. 


\ Efendapt moved, that Plaintiff's Bill 
of Coſts whereon this Action was 
brought might be taxed after Judgment by 

Default, and a Writ of Inquiry executed; 
but per Cur, The Damages are now aſcer- 
tained, Defendant applies too late, 1 

ave 
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Noble againſt Lancaſter. 


Ee I His was an Action of Trover,where- 


1 to Defendant pleaded. Nom afſuir- 


ft ; and Iſſue being joined, the Cauſe was 
tried, and a Verdict found for the Plaintiff; 
but the Iſſue being immaterial, the Judg- 
ment was arreſted, and a Repleader award- 
ed; a Rule to replead was afterwards gi- 
ven by the Plaintiff, and for want of De- 
fendant's repleading Judgment was ſigned 
by Default, and a Writ of Inquiry 
cuted. The Queſtion was, Whether the 
Prothonotary, in taxing Coſts on ſigning the 
final Judgment, ſhould allow Plaintiff tke 
Coſts of the immaterial Pleading and 
Trial, & 6 Et per Cur', No Coſts were 
given at the Time of the Repl 
ed, and there can be none now; both Par- 


ties have been in F ault, the immaterial 


Pleading is void, and neither Party can 

have Coſts for it. 2 Ventr. 196. Walker 
_ againſt Brooke, Trin. 8 Gul. 3. Belfield 
for Defendant; Eyre for Plaintiff. 2 


* 
* 
1 4. a urm . r ⅛ ö ü in toe LS. ES n= 


exe- 


eader grant- 


Goodright 


Goodright agtinſt Tregurtha 2 10 
A Trin. 8 & 9 Geo. 2. 


In Ejeetment. | ] PON the Trial, one 'of 
the Defendants confef. 


ſed Leaſe, Entry and Ouſter, and a Verdict 
was found againſt him for one Third f 


the Tenements in Queſtion : The other 


2 


Defendant did not confeſs; and againſt him 
Belfield moved for Coſts, Which in this 
Plaintiff could not have upon the 
common Rule by Conſent. The Court 
made a Rule to ſhew Cauſe, which was 
afterwards made Tenet: > no Cauſe _ 
ſthewn. 


1 again Thornton. Faſter 9 G. 2. 


Rule being obtained by Defendant 
for Coſts againſt Plaintiff, and the 
fa not being paid before Defendant's 
Death, the ſame were demanded of Plain- 
tiff by Virtue of a Letter of Attorney from 
Thornton, Defendant's Adminiſtratrix, which 
Matter appearing by Affidavit, and that 
the Letters of Adminiſtration and Power of 
Attorney were ſhewn to Plaintiff at the 
Time of the Demand, Court made a Rule 
for an Attachment againſt Plaintiff for not 
Payment of theſe Colts, upon Belfield's 


Motion. 
: Aſhton, 


TR 


Aſhton, , an Attorney, againſt Molineu, 
Trin. 10 Geo. 2. 


Rule was obtained for Plaintif to 
ſhew Cauſe why his Bill of Coſts 
for Buſi neſs done in Doncaſter Court, York- 
ſhire, (for Recovery whereof this Action 
was brought) ſhould not be referred to 
Prothonotary to be taxed: Upon ſhewing 
Cauſe, it appeared that all the Buſineſs was 
done in Damcaſter Court, and the Bill bad 
been taxed by the proper Officer there. 'The 
late Act of —— ny directs Bills to be 
taxed in that Court where the major Part 
of the Buſineſs charged is done; and there: 
fore the Rule was diſcharged. Agar for 
Plaintiff; une for Defendant. PEER 


D Chapple and another, Executors of Gough 
an Attorney, againſt Chapman. 


HE Plaintiffs had delivercd a Bill of | 
. Law Buſineſs, done by their Teſtator. 
Defendant. moved to tax it upon bringing 
the Money into Court; ſed negatur ; tis 
conſtantly denied here. Prime for 2 


e By Jre for Paint 
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cons, Kc. 97 


Jeſs againſt Slater. 


G4 R moved for Coſts for Plaintiff 8 
1 not proceeding to execute a Writ of 
| Inquiry according to Notice; the Notice 
uot being countetmanded. Denied. 


Harper, an Artorney, againſt 


A2 AR moved to ſtay proceed ings in 
this Action, which was brought 


Recovery of a Bill of Coſts before the Ex- 
piration of a Month after the Delivery 
thereof. Hawkins for Plaintiff urged, that 
this Matter may be pleaded, or taken Ad- 
vantage of at the Trial, and therefore Pro- 
eeedings ought not to be * upon Mo- 
tion. No Rule. 


Bracher againſt Cotton. Hill 1 10 6, 2. 

AT Nife prius a Juror was withdrawn 
5 by Conſent, and Matters in Difference 

referred to Arbitrators, who awarded Coſts 
to be taxed ; And the Queſtion was, Whe- 
ther or no Prothonotary ought to allow 
the Colts of the Reference. Held per Car, 


That theſe Coſts ought not to be allowed, 
2 for Defendant, ne for Plaintif, 
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Colts, Kc. 


Eyles, Burt. againſt Smart. 


Laintiff had moved for a Special Jury, 
according to the late Act of Parlia- 
ment; and having obtained a Verdict, the 
Queſtion was, with what Coſts Defendant 
ought to be charged on that Account. Held 
pes Car”, 'That the Charge of ſtriking the 
Special Jury muſt not be allowed; but all 
other Expences relating to the Special Jury, 
ſo far as reaſonable, muſt be allowed. Compns 
and rigbi for Plaintiff; HMynne for Defendant. 


Jeynes qui tam, againſt Stephenſon. 
e = + 


2 ls was an Action on the Penal Stat. 
i I Elia. againſt Defendant, for exer- 
ciſing the Trade of a Glover, not having 
ferved an Apprenticeſhip; and on the "Trial 
the Jury found a Verdict for the Defendant. 
Coſts were taxed on the Poſtea, and levied 
on Plaintiff by Ca. Sa. Eyre moved for 
Plaintiff to ſet aſide the Ca. Sa. and for Re- 
ſtitu: ion, urging, That as in this Action, if 
Plaintiff had recovered he would not have 
been intitled to Colts ; fo, though the Ver- 
dict be againſt him, he is not liable to pay 
Coſts; and a Rule was made to ſhew Cauſe, 1 
which was diſcharged. Plaintiff is a com- 


mon Informer, and not the Party 
— — 


W 


and is , Se 18 Bl, 
cup. 3. c « 3X0; «£112 Bo 
I Pee 30. Fi againſt Wh Þ 


her and Draper for Defendant... = 


Wickham again Walker. Mich.1 1G 


NEfendant, a an inferior” 
in Company with a 
who kills a Hare, and Defendant. bein 
1 fied on Statute — Aun. Plaintiff, ghtai 
à Verdict, and a Point reſerved, Whethe 
Defendant was liable to Coſts, was argued 


'The Court. was of 4 <y- that Defendant 


being found by the Jury to be an; inferior 
Tradeſman (a Clothier and Alehouſe keeper) 


provent ſuch People from miſpending their 
Time: Defendant's Trade is as much ne- 
glected when he hunts with a qualified 


| Perſon, as without. Per Holt. Every Tradeſ- 


man not qualified, an inferior Tradeſman, 


and tho qualified, he cannot hunt in any 
Perſon's Ground but his own. Defendant 


for Defendant. 


Is Trover.. Rule to ſhew Cauſe why 


Proceedings ſhould not be 


ſtayed till = Payment of Coſts allowed 
H 2 


7 ; 
Tru, 1 


erſon qualified, 


is within the Statute which was made to 


muſt pay Coſts. Eyre for Plaintiſt; Aar 


Lazarus againſt Wachen Hill, 11 G. 2. 
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Defen dant 


Defendant! it a 1 Adion for the ſari 
Thing, was diſch as un ted: 
The Cort hever make ſuch Rule in any 


* except — Skinner for Plain. 
- ti 


F. . 


Bolerille — againſt — k Tres 
y Fo f 1 1 & 12 G. 2. ky 4 8 
FP Laintiff' s Bill of Coſts was refetred to 


i Sir George —_ . 


dertaking to pay 


n Defendant's un- 
after the Taxation 
Plaintiff tocended 95 Judgment, which 
was ſet aſide by the Court for want of 
Plaintiff's filing an Affidavit made uſe of 

before Sir George, to augment his Allow- 
ance of Coſts, according to the late Rule 

"of Court. Hill. 11 Geo. 2, — for De. : 
fendant ; - for Plaintiff, 


$hindler againſt Roberts. Faſt t2 G. 27 


0 N Penal Statute for acting as Com- 
miſſioner of the Land- Tax, not bein mg | 
qualified : After Trial, and Caſe reſer 
Skinner moved that Plaintiff's Attorney 
might deliver to Defendant an Account in 
WI riting of the Plaintiff's Place of Abode, c. 
The Court thought the Motion came very 
late; but upon Defendant's Affidavit that 
he did not know what was the Cauſe of 
Action till February laſt, when he was 
— ſerved 
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Coſts, : &c. ror * : 

ſerved at —— with Notice of the Decla- I 
ration ſo late, that he could not apply laſt 
Term, a Rule was granted to ſhew Cauſe, 
and on hearing Prime for Plaintiff, who 

| objected that this Motion ought to be be- 
fore Plea, and that a Special Fury had been 
moved for by Defendant, Rule was made 
abſolute. Skinner afterwards moved that 
Plaintiff might give Security for Coſts in 
Caſe Judgment ſhould go againſt him ; 
but was denied: Plaintiff is a viſible Per- 

| ſon, and has a Right by Law to bring the 

777% ( 5 


Cowper again} Milburn, Tr in. 1 3G. 2. 


DIe for Defendant moved, That 
Mr. Canning, Defendant's late Attor- 
ney, might deliver Defendant a Bill of 
Coſts, and that the ſame might be referred 
to the Prothonotary to be taxed. Per Cur: 
Theſe are diſtinct Motions: Let Canning 
ſhew Canſe why he ſhould: not deliver 
Defendant a Bill; and that being done De- 
fendant may apply for a Taxation, which _ 
he cannot regularly do before a Bill de- 
livered. „ F 


Horsfall 
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_— 
102 Caſts, Ke. 
Hordall againf Greenwood and three 


others. 


** Hilary Vacation laſt Defendants plead- 
ed four Special Pleas ; and afterwards, 
the ſame Vacation, before Replications de- 
livered, withdrew their Special Pleas, and 
pleaded the General Iſſue, inſiſting that 
by the Courſe of the Court they had a 
Right ſo to do, without Payment of Coſts. 
Bootle, for Plaintiff, moved for Coſts : 
Draper, for Defendant, oppoſed the Mo- 
tion. Per Cur : No Rule can be made 
upon this Motion; the Practice is ſettled. 
Defendant may, by the Courſe of the Court, 
withdraw a Special Plea and plead the 
General Iſſue the ſame Term, before Re- 
plication delivered, without Coſts. In this 
Caſe Plaintiff had adviſed with Counſel 
upon the Pleas, and Replications were pre- 
pared, but not delivered. Vide Robinſor: 
_ againſt Simonds, Mich. 5 Geo. 2. Marti u- 
dale againſt Galloway, Hill. 7 Geo. 2. 


Crecke and another, Adminiſtrators, againſt | 
Pitcairne, Clerk. 


In Prohibition. YLaintif's were nonſuited 
2 at the Aſſizes upon an 
Iſſue of Modus or no Modus: Defendant 
moved for Coſts, and had a Rule to ſhew 

- — Cauſe, 
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_—__ "62. * 
Sante which Rule was diſcharg d; 
Demand for Tithes having 1 in tie 
Life-time of the Inteſtate; and being a De- 
mand for which Plaintiffs could not ſue in 


their” on Right. Prime r the Defeh- 
dant; Boo for the Plaintiff, 


Hotefll  apinſt Greenwood and 2 
3 Mich. 13 Geo. 2. 
' D Efendalts having withdrawn "_— 
l Pleas, and beaded General ſue the 
fame Terth, without Coſts ; per curs Cir, 
Plaintiff, after having obtain'd a Verdict, 
applied to the Court to have the Coſts of 
the Special Pleas allowed upon the Taxa- 
tion of Coſts on the Poſtea; inſiſting, that 
though he could not have theſe Coſts upon 
the E yet they ought to attend 
the Event of the Cauſe. The Court re- 
fuſed to order the Allowanees of theſe 
_ Coſts, no Precedent being ſhewn where 


_ fach © Coſts had ever been allowed. Bojtle 
for Pha intiff; Aar for Defendant. n 


f ; ; . * 
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| Cauſe. Per Cur”, the Rule abſolute: By 


204 Colts, &. 
Suche by Mundy, bis next 1 "> „ 
_ againſt Talbot. 
C0835 being allowed, and taxes 
Defendant, were demanded of rd. 
Plaintiff's next F riend, who refuſed to pay; 
and Defendant moved for an Attachment 
againſt Mundy for Non - payment. Shew 


the uniform PraQtice of all the Courts the 

Prochein. Amie is liable to Coſts. Inglefield 
_ againſt Round, Hill. 1726. Skinner for 
Y — Eyre for Mundy. | 


| Damages. 


Burton 4 agai | _ Baynes Mich. 7 Geo. 2. 


a | HIS was an Action for an Aſſault and 
Battery, and Mayhem, which was 
tried at the laſt Aſſizes for the County of 
Lincoln, and Plaintiff obtained a Verdi& 
for 11 J. 4s. Damages. Plaintiff, who by 
the Aſſault had almoſt loſt the Sight of one 
of his Eyes, thought the Damages too ſmall, 
and moved the Court that they might be 
increaſed upon Vew of the Party; and a 
Rule v was made to ſhew Cauſe ; and upon 

View 


'D amages. 1 o5 


| View of the Party, and the Examination of 
Fobn. Moor, a Surgeqm, ore tenus in open 
zurt, and hearing Counſel on both Sides, 
ho Damages were increaſed by the Court 
from 111. 1475. to 5ol. 


Southeby againſt Dy and aber. Kill 


8 © Geo. 2, 


HIS. was an Action of Treſpaſs for 
cutting down and carrying away 
twenty Trees of Plaintiff's. As to twelve of 
the Trees Defendants juſtified for Eftovers ; 
and as to the remaining eight pleaded Not 
guilty, and two ſeparate Iſſues were joined 
- thereupon. At the Trial the Merits were 
fully determined as to the Iſſue joined upon 
the Juſtification for Eſtovers ; bat Plaintiff 
gave no Evidence upon the Not guilty, 
and no Notice being taken thereof, the Jury 
found a Verdict for the Plaintiff generally, 
and gave 57. Damages, but omitted to ac- 
quit the Defendants on the Not guilty; 
- whereupon Defendants moved to ſet aſide the 
Verdict, and obtained a Rule to ſhew Cauſe, 
which was afterwards diſcharged on hearing 
Counſel on both Sides. The Verdict appear- 
ing to be juſt, and the Damages moderate, 
the Court would not overturn the Verdict; 
but left Plaintiff to enter up his Judgment 
as he ſhould be adviſed. Bayzes for De- 
fendant ; Chapple for Plaintiff, 


Demurrer 


1 


Demurrer and other Special 
Arguments. 


Browne againſt Kidney. Eaſter 8 G. 2. 


rr paſſes, or at leaſt extinguiſnes 

all collateral Rights, and a Right to 

a Way is extinguiſhed by it. Held per 
Cur on Demurrer, 7 1 WW 


Hunt againſt Puckmore. Eaſt. 10 G. 2. 


Laintift declared againſt Defendant as 
Heir, in Debt, on the Anceſtor's Bond. 
Defendant pleaded Rien, per Deſcent. 
Plaintiff replied Aﬀets. Defendant demur- 
rcd to the Replication, and Plaintift joined 
in Demurrer, and the Cauſe was ſet down 
to be argued. Hawkins for Defendant 
moved for Leave to withdraw the Demur- 
rer, and rejoin iſſuably on Payment of 
Coſts, and obtained a Rule to ſhew Cauſe. 
Plaintiff on ſhewing Cauſe inſiſted, that by 
the Demurrer he had been delayed an Af 
ſizes, and Defendant now came too late to 
withdraw his Demurrer, unleſs he would 
give. Judgment for Plaintiff's Security. 
Hawkins urged a Diffidence of his own 
Opinion as to the Validity of the Pleadings, 

and was fearful to.venture the Argument, 
— becauſe 


Demurrer, &c. 107 
becauſe, if Judgment had paſſed againſt his 
Client on Demurrer, the Debt muſt be 
paid out of Defendant's own Goods; if on 
Verdict, out of Aﬀets. The Court made 


the Rule abſolute. Mr. Juſtice Denton 
contia. right for Plaintiff. 


I "ns — againſt Reynoldſon. Mich. 


11 Geo. 2. 


I Cauſes in the Paper on Points reſerved, 
1 Plaintiff's Counſel is to begin the Ar- 


gument. Hawkins for Plaintiff; Draper 
| er Defendant. 


_ again} Tuckwell. Mich. 1 0 „ 
IRD LE R moved to ſet aſide the 


Rule for a Comſilium, no Joinder in 
Demurrer having been delivered under 
Counſel's Hand. On ſhewing Cauſe it ap- 
_ peared that Defendant's Attorney had ac- 
cepted and paid for the Paper Book where- 
in Plaintiff had joined in Demurrer fo long 
ago as June laſt, and that the Joinder was 
at that Time actually ſigned by Counſel. 
No Objection was made till the Day before 
the Time appointed this Term for Argu- 
ment. Skinner for Plaintiff. Rule diſ- 
2 with Golly, 


Dit. 
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Payment of Coſts. 


 FDLaintiff obtained a Rule to diſcontinue 
1 upon Payment of Coſts. Defendant 
moved to diſcarge the Rule upon an Affi- 
davit that he had been a ſecond Time ar- 
reſted for the ſame Cauſe of Action before 


The Court refuſed to make any Rule. 


Diltcontinuance. 
Adminiſtrator, againſt Norton. 
Mich. 6 Geo. 2. 


[ ER Cur : Plaintiff though an Admi- 
| niſtrator cannot diſcontinue without 


Hale, 


Pym againſt Warren. 


Laintiff moved to diſcontinue upon 


| P Payment of Coſts after Judgment g1- 

ven upon Demurrer for the Plaintiff (but 
not entered upon Record) and a Writ of 
Error brought, and Bail put in thereupon. 
The Court refuſed to make a Rule to dif- 
continue without Payment of Coſts on the 


Writ of Error. 


Heber, an Attorney, againſt Bilhop. 


Mich. 7 Geo. 2. 


the Rule to diſcontinue was obtained. 


Plaintiff 


* 22 r 4 
. * 2 c it - * * 
5 * c 4 n * . I'' — * 
* : 
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— 


Diltontinuante. 109 
- Blaintiff may diſcontinue at any Time. 
Wright for Defendant. | 


| Mellor againſt Hutch inſn. 


& 


FS -- 


FR was in Replevin ; the Avowant 
| had juſtified under a Diſtreſs for 
Rent. Plaintiff demurred to the Avowry, 
and. upon arguing the Demurrer, Court 
gave 3 for the Avowant. Eyre 
after wards moved for the Plaintiff to diſ- 
continue; but Court denied the Motion. 
The Queſtion determined upon the Demur- 
rer being upon the Conſtruction of the Act 
of Parliament, which is the Merits of the 
Cauſe. Skinner for Defendant. 


Vanileet againſt Croſs. Hill. 7 G. 2. 
P had obtained a Rule to diſcon- 


LT tinue (which was drawn up in the fol- 
lowing Manner, (9iz.) that Plaintiff ſball 
diſcontinue, and ſball pay Coſts, c.) Up- 
on an Affidavit that Dofendang being in- 
debted to Plaintiff, a Writ was iſſued againſt 


him; but Defendant having paid the Mo- 


ney before the Arreſt, the Sheriff's Officer 
to whom the Warrant was delivered was 
countermanded from proceeding, notwith- 
ſtanding which he arreſted Defendant, who 
thereupon brought an Action for falſe Im- 
priſonment in the Court of King's * 


110 Difcontinnance. 
The Coſts upon the Rule had been paid, 
but the Diſcontinuance was not entered 
upon Record. The Court thought the 
Rule not drawn up in common Form, 
which is, that the Plaintiff have Leave or 
be at Liberty to diſcontinue ; and therefore 
_ diſcharged the Rule. The Action brought 
in the King's Bench appeared to be vexa- 
tions, and Plaintiff, by diſcharging his Rule 
to diſcontinue, had an Opportunity of plead- 
ing the Action in this Court ſtill depending, 
or juſtifying under the Capias, as he ſhould 
„ 


Ejectments. 


ainſt Backhouſe. Mich. 
6 Geo. 2. 


*HE Wife of the Tenant 
ts in Poſſeſſion on a Per- 
{on's knocking at the Door of the Houſe 
in order to ſerve the Declaration, opened 
a Wicket in the Door and looked through 
it, and was then acquainted with the Con- 
tents of the Declaration, and the Exgliſb 
Subſcription was read to her, and immedi- 
ately after, and before the Declaration 
could be tende red to her, ſhe ſhut the 
—— - Wicket: 


_ _ Rirwood ag 


Inu E jekæment. 


Ejetments. 111 
Wicket: Whereupon the Declaration was 
fixed upon the Door (as by Affidavit ap- 
peared); and it was ſworn that the Tenant 
in Poſſeſſion afterwards acknowledged the 
Receipt of the Declaration on the Day it 
was tendered to his Wife and fixed upon 
the Door. The Service was held inſuffici- 
ent, becauſe the Tenant's Acknowledgment 

that he received the Declaration is not 
enough; an actual Delivery, or Tender and 
0 "ohh ought either to be proved or con- 


Negative againſ} Poſitive. 
Ex dim Parſons. D) E R Cur: An Ejet- | 


3 . ment on a vacant 
Poſſeſſion in London or Middleſex on the 
new Act of Parliament may be moved at 
any Time in Term, and is not within the 
old Rule concerning Motions in Ejectment. 
Trin. 32 Car. 2. which relates only to 
Declarations in Ejetmefttt ſerved upon Te- 
nants in Poſſeſſion. e 


Balderidge againſt Paterſon. Trin. 
EN] GS 


Ex dim N 7 TNNE moved: that the 
Hudſpeth. Landlords, ig. Roger 


Prefion, Fane Preſton Widow, and James 
Goodwill, might be made Defendants with- 
| out 


0 112 Ejectments; 
43 out the Tenant in Poſſeſſion, who refuſed 
to appear. Denied per Cu; but the com- 


mon Rule was made to add the Land- 
lords to the Tenants in Poſſeſſion, 


Peace able againſt Troubleſome. Mich, 
N Geo. 2. 


Is 5 HE Engliſh Notice at 


the Foot of the De- 
claration was ſubſcribed by the nominal 
Plaintiff inſtead of the caſual Ejector, 
Which the Court held bad, and diſcharged 
the Rule for Judgment. Same Caſe in 
B. R. Hill. 2 Geo. 2. Barker againſt 
|  Merefield. Baynes for Plaintiff; Kuni 
for Defendant. 


Roe, upon the 11 of Bird, v Doe. 
Is E jeftment. 


HE Declaration in 
| this Cauſe was de- 
liered to the Tenant in Poſſeſſion af- 
ter the Eſſoin-Day, to wit, October 26, 
within Term, and upon Affidavit of ſuch 
Service Chapple moved for. Judgment, al- 
ledging that the Deelaration being deliver- 
ed before Cra Animar was well delivered, 
ad as to intitle the Plaintiff to his Judg- 
ment this Term. Skinner for the Tenant 
oppoſed the Motion, and inſiſted, that all 
"Declarations | in Ejectment muſt be deliver- 


| Ezecments. 113 
ed before the Eſſoin- Day, otherwiſe Plain” 
tiff cannot have Judgment till the ſubſc= 


elaration in Ejectment being the firſt Pro- 
ceſs, in other Caſes a Writ precedes the 
Declaration. TINA 


 Snialley againſt Neale. Hill, J G. 27 
THE Tenant, whb 


In Ejedtment. 


Man, abſconded, and left a Servant in his 
Houſe, to recover the Poſſeſſion whereof 
this Ejectment was brought. Chapple moved 

for Judgment upon an 


oo the Street-Door, which the Court held 


to be ſufficient Service within the late AG& 
of Parliament, and made a Rule accord | 


ingly. BY a 
| Birkbeck againſt Hughes, 
SKINNER moved for Judgment a- 


davit ſet 6ut, that Deponent did ſerve A.B. 
Tenant in Poſſeſſion, or C. his Wife. Per 


Rule. 


quent Term and ſo the Court held, De- 


y A ä WY y l "FEY Sh 
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W 


Was an un married 


t Afﬀedavit, that a 
Copy of the Declaration was ſerved upon 
the Servant, and another Copy was affixed 


gainſt the Caſual Ejector. The Affi- 
Cur”: It is not certain as to either. No 


Right 


not 


ith | Eſtithents. 


" Right again Wrong raſter. 9: 6. * 
In Ejettment ea X/ TN NVE moved, 
dim Streak. that the Tenant in 


Poſſeſſion might ſhew Cauſe, why he ſhoutt 
appear and defend the T itle, his Land- 
lord Having tendered him an Indettiphity. 4 
Court refuſed to make that Rule, * en- 
larged the Time to appear. 


Makepeace againſt Hopwood. | 


2 Ejeftment. KINNER moved in 
—» Arreſt of Judgment, the 
5 Words i in the claration being one Met: 
ſuage or Tenement, which is too uncettain ; 
Tenement is all a Man holds, and after 
Juc ment the Sheriff cannot tell of What 
eliver Poſſeſſion. The common Rule 
Bot made to ſtay Judgment till Cauſe 
| ſhewn, and afterwards upon hearing Dar- 
nal for the Plaintiff, the Jadginent » was 
arreſted. | 


Halfal a Wee 


* Fjea ment [4 WWKINS moved for 
er dim Lord L & Judgment upon an 
Leigh. Aſfidavit that Ilightman the 
Tenant in poſſeſſion refuſed to the 


Declaration when tendered to him: That 
| he 


Ejoamends. 219 
he was acquainted with the Contents; that 
he brought & Gun, and ſwore he would 
ſhoot the Perſon who tendered the -Declas 

ration, it he did not get off his Land: 
Whercupon the — was laid down 
upon the Ground in the Preſence of Vigbi. 
mam and bis Man, whom M hema ar- 
dered not to take it up. The Court were 
of Opinion that theſe Circumſtances amounts 
ed to n Service, and made a Rule for 
Judg ment. Per Car”: It is the ſame Thing 
as a" continual” Claim, where the Party 
comes as near the Land as he can to make 
his Claim for fear of his Life. The Caſe 
of Kirwood and Backhouſe 0 
not like this Caſe. There the Declaration 
was never tendered; here Tender and Re- | 

| fuſal are proved. 


Vllzs Kant Beete, on ne Demiſe of 
Lord Falconbridge. | 5 


is Ejetiment. ) ARNAL kad for 
Judgment againſt the 

Caſual Ejecter, as to ſome of the Defendants 
who were acquitted at the Trial by rea- 
fon of their not oonfeſſing Leafe, Entry and 
Ouſter, as appeared by an Indorſement on 
the Poſtea (the Plaintiff obtained a Verdict 
againſt the other Defendants who did con- 
felt he quoted 13 Gul. 3. per Holt in the 
neee and mentioned a Devon- 


E K ſhire 


in Mich. 6. is 


116 Ejectments- 


ſhire Cauſe in the King's Bench, but not 
the Parties Names nor the Term. Court 
made a Rule to ſhew Cauſe, which was 
afterwards made abſolute. 


Harding a gains Greenſmith, on 1 the De- 
miſe of Baker Trin.) & 8 Geo. 2. 


Is Ejetiment.” HE Aſſidavit of Service 
of the Declaration was 
as follows, ig. That Deponent did ſerve 
the Wives of 4. and B. who, or one of 
them, are Tenants in poſſeſſion, Oc. The 
Court refuſed to make a Rule for ] udg- 
ment. The Affidavit i is defective. 


Thredder Kat Travis. Mich. 2 G. 2. 


Is E jeetment, 


Happle moved for 
Pele 0 on vacant. 


Judgment in Lon- 


don, where the Notice to appear was not on 


the firſt Day, but in the Beginning of Mi- 
chaelmas Te erm. The Court made a Rule 
for Judgment, unleſs ſome Perſon claim- 
ing Title appeared within four Days. 


Jones, upon Dom e 2 Thon mas, a 
Hengel 


UL E was made to ſhew 
Cauſe why a Non-pros 


In Bjeftment. 


for not n Leaſe, Entry and Ouſter 
| ſhould 
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ſhould not be ſet aſide, there being a ma- 
terial Variance between the Iſſue and the 

Record, Defendant therefore did not con- 
| feſs. Per Cur: Confeſſion would not have 
been a Defence, and Defendant might have 
afterwards 4. to ſet aſide the Verdict 
for the Variance, the Non-pros is regular; 
but let it be ſet aſide upon Payment of 
Coſts. Chapple for the Leſſor of the Plain- 
tiff ; Eyre for Defendant. Gulliver ** 
Ap pleyardd, Mich. 4 Geo. 2. quoted. 


Scrape * Hunt. ill. 4 Geo. 2. 
12 E ellen. 


HE W was 
delivered to the Daug | 
ter of the Tenant in Poſſeſſion, and ſhe was 
1 with the Contents; the Tenant 
afterwards acknowledged the ee of 
it. Held ſufficient Service. 


Goodright, on the Demiſe of the Duke * 
Montague, againſt Wrong. 

zo moved, that Mr. Pigge, 
who claimed T itle, might be 1 made 


Defendant. inſtead. of the late Tenant, , who 
had ** the * W 
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Noe aquinit Doe. 


Fe dim Jefferyes THE Declaration was 

and others in left with the Father 
Zjeſtment. 'of the Tenant in Poſſeſſion 
with the uſual Subſcription, and he was 
acquainted with the Contents; after which 
and before the Effoin-Day the Tenant 
acknowledged the Receipt of it. Held 
ſufficient Service. Belfield. * 


© dright axain? Moore. Faſt IT 6. - "= 


Ex dim Tonkyr, OTION to ſtay 
. Proceedings on Pay- 
ment of Mortgage- Money and Coſts, pur- 
ſuant to the Statute of 7 Geb. 2. Belfield 
for Plaintiff ſhewed Cauſe, and produced 
an Affidavit that the Mortz gagee had beth 
at great Ex « in the. 3 Re 
5 af Part of the Tenements in his Poſſe "oY 
(the Ejectment was brought for the Reſi- 
due) and therefore prayed that the Protho- 
| notary might be girected to make Allow- 
"ance for ſuch Repairs. Per Cur' : The 
Rule muſt follow the Words of the Sta- 
tute, The Prothonotary will make juſt 
Pedugions and PALOWARCES. 


Grimſtone 


| Ejecinongs, 


Grimftone agein®t Burges 00 os 9 
the Domiſe 7 Lard Gower and others... 


orion to conſolidate ſixteen. Fi 
ments in one al ter ſixteen ſe 

Iſſues joined in the Hilary Ferm laſt, It was 
urged for the Plaintiff, that Iflues were de- 
livered and paid for ſo long ago as Mar. 12, 
laſt, but the Court held that it was necef- 
fary for Defendants to pay for the Iſſucs, t 


to 


prevent Judgment, and ordered the Beck 


ments to be conſoſidated. 
NB. Each Declaration contaiged a 
large Number of Meſſuages, and they were 
Word for Word the ſame, Had cach heey 
for one Meſſuage only, the Plaintiff might 
have tried them ſeparately. Skinner and 
Eyre for Defendant ; WW right for Plaintiff, | 


By Parte Beauchamę p and Burt. Trin. 
10 Geo. 2. 


HAP PLE moved, that theſe Per- 
ſons who claimed Title to ſome Langs 
and Tenements in Com Midd (the Poſſeſ- 
| ſion whereof was vacant) might be inform- 
ed by Mr. Baniſter (Attorney for a Perſon 
| Who was carrying on a Proceeding in Exe: 

ment in the old Way, under a Leaſe ſealed 
the Premiſſes) of the Names of the 
Parties in that Ejectment, in 1 
eau 


14 


— 


x26 Efeitiiients: 


eauchamp and Burt migbt appear and 
fend the Title. It wa , rged by 52 
for Bani ſter, that in all Caſes of vacant 
Poſſeſſion, unleſs ſuch as are within the late 
Act of Parſiament concerning Landlords 
and Tenants by Leaſe, with a Clauſe of 
. no Inſtance can be ſhewn where 
any Perſon claiming Title hath been let in 
to defend, but he that can firſt ſeal a Leaſe 
upon the Premiſſes, muſt obtain the Pofſeſ- 
ſion, and any other Perſon claiming Title 
may eject him if he can; and by the Courſe 
of the Court no Defence can be made in 
theſe Caſes but by the Defendant in the E, 
jectment, who is a rea] Ejector. The Court 
took Time to conſider of this Matter, but 
never made any Rule. The Practice hath 
cConſtantly been as ſtated by Eyre. Chapple 


produced two old Rules of Court concern- 


15 POmenen, Trin, 22 Car . 2, and Hill. - 
1659. and cited Stiles's Reports 368. 


Felton againſt Aſh 


IX. Indice Forteſeue had made an Or. 
1 der purſuant to the late Act of Par- 
iament to ſtay Mortgagees Proceeding in 
Eje&ment upon bringing Principal, Intereſt 
and Coſts into Court, and a Rule was 
made to make the Order a Rule of Court 
piſi cauſa ; but it afterwards appearing to 
YE Lane that Noyes Bud hoon gives ty 
— R 1 
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the Mortgagee to the Mortgagor that he 
inſiſted upon Payment of two Bonds, whiclj 
were a Lien upon the Eſtate, the Caſe 
was adjudged to be out of the Act of Par- 
me, and the Rule Niſi was diſcharged, 


| Roe againſ Doe, on the Demiſe Gn 
Firzherbert. 


OK INNER had obtained a Shots, * 1 
the Infant Leſſor of the Plaintiff to 
ſhaw Cauſe why he ſhould not give Secu- 
rity for Payment To Coſts in Caſe he failed 
in the Suit, which was diſcarged: on bear- N 
ing. Hawkins for the Plaintiff, . 


Doe againſt ws, on the Demiſe 0 f Dry. 


- In Eiefimenr. I RLIN moved for Judg- 


fual Ejector, upon an Affidavit that the De- 

claration was tendered to the Wife of the 
Tenant in Poſſeſſion, who refuſed to open 

the Door of the Houſe, but looked out at 
a Parlour Window, and was acquainted 
with the Contents, and the Subſcription 
was read to her; after which, ſhe — 
to accept the Declaration, it was put in at 


the Window to her. The Service was beld 
ſuffcient. 


Roe, 


ment againſt the Ca- 


into the common Rule for Page, one of 


12 Eſetments 

Roe, on Dem 1 of Jones, againſt Dos. 

N 4 r 11 Geo. 2. . 
PARK, an Attorney, on- 


I» Ejettment.C 
Y 8 tered into the common 


Rule by Conſent, and left it jn the Protho- 
notary's Office ; after which Judgment was 
ſigned againſt the Caſual Ejector. A Rule 

was made to ſhew Cauſe why the Judg- 


pearing that no Appearance was entered 
with the Filazer for the Tenants in Poſ- 
ſeſſion, and that the common Rule was not 
marked by the Filazer, as it ought to 
have been before left in the Prothonotary's 
Office; and alfo that Spart had entered 


the "Tenants, without his Conſent ; the 
Rule to ſhew Cauſe was diſcharged with 
Prime for Tenants; Hin- 


ner for Plaintiff. 


againſt Noright. Trin. 11 & 12 G. 2 
"HE Judgment irregu- 


In Ejedt ment. 

[L larly obtained was ſet 

aſide, and Poſſeſſion ordered to be reſtored ; 

but the Leſſor of the Plaintiff (who held 

the Poſſeſſion) abſconding, the Rule was 

ineffectual. Eyre moved, on Behalf of yo 
= ate 
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late Tenants in Poſſeſſion, for a Writ of Re- 
ſtitution, which was ordered. 


Hobſon, on the Demiſe of Big a, apdin 
Dobſon. Mich. 1 > Geo. I 


/TNNE. moved for 
the Landlord to de- 
„ Statute 11 Geo. 2. The Court 
that this Motion could not properly 
bo made till after Judgment fign'd againſt 
the Caſual Ejector; and ſthat Affidavit ought 
to be — of the Tenant's Refuſal or 
Neglect to appear. Wynne anſwered, That 
immediately after Judgment ſigned againſt 
the Caſual Ejector, Plaintiff might take Poſ- 
ſeſſion. The Court held the Aﬀdavit ne- 
ceſſary, and therefore made no Rule; but 
declared that the Intent of ſigning Judg- 
ment againſt the Caſual Ejector, 


hh SPY 


was only 


that the Plaintiff, after having tried his « 


Cauſe = the Landlord, "uf Tenant not 

being a Party) might have the _ of his 

Verdict, and take Poſſeſſion under the Judg- = 
ment, , which - m_ _ he could 
not. It s reaſonable (upon @ proper 
Affidavit) to grant a Rule Whew Cauſe, 
— Judgment againſt the Caſual Ejector 
can be ſigned, to prevent the ill Conſe- 


after, 


Roe, 


quence of taking Poſſeſſion — 


Eſeaments: 


Roe, on B of Gohard, againf Doe. 


©. 7RE moved upon Statute 11 Geo, 2. 
that the. Landlord might be added 
Defendant to C. D. one of his Tenants, 
who did appear to defend for the Tene- £ 


124 | 


_ ments in his poſſeſſion; and that as to the 


Reſidue of the Tenements in Poſleſſion of 
T. M. another Tenant, who refuſed to ap- 
pear (as per Afﬀidavit) the Landlord might 
appear and defend ſingly, and a Rule was 
made accordingly ; — that Plaintiff might 
ſign Judgment againſt the Caſual Ejector, 
as to the Tenements in Poſſeſſion of T M. 

but that Habere facias poſſeſi lonem be * 
till farther Order. 


Plumb againſt Savage and bis Wi Fife, op 
the Demiſe of Byam. Trin. 1 3 Geo. 2. 


In E jettment. RY E for Leſſor of the 
. Plaintiff, and Mr. Pegq- 
cock his Attorney, why not an Attachment 
for prevailing upon the Tenant in Poſſeſſion, 
by undue Practices, to deliver Poſſeſſion 
Fan premiſſes (which Defendants claimed 
as Tenant's — pending the Suit ; 
and after Rule obtain'd by Defendants to 
be at Liberty to defend theie Title, pur- 
ſuant to the late Act of Parliament (the 
Tenant refuſing to appear) and entring in- 


Ew 


Cuſtody. 


Ejetments. 1 x5 
to the common Conſent Rule; Rule dif- 
Charged, it being no Contempt df the Court, 
but a Fraud, which ought to be prevent- 
ed, and is not remedied by the late Act. 
Eje&ment is a Fiction, and in the Breaſt 
of the Court. Tenants ſhould be bound 
not to change the Poſſeſſion. Skinner and 


Prime for Plaintif s Leſſor and Peacock 3 
Agar for Defendants. CF. T9 


Benn 4 vainſt Denn, os! the Demi f 
| Mortimer and his W ife. 

Is E jekt ment. Former Ejectment bad 

| . A been brou 2 the De- 
miſe of the ſame Leſſors, 2 Defen- 
dants had a Verdict, and obtained an At- 
tachment againſt Robert Mortimer, one of 
the Leſſors, for Non-payment of Coſts ; 
whereupon he was arreſted and detained in 
And now Bootle moved for De- 
fendant to ſtay Proceedings in this Eject- 
ment till the Coſts of the Former were 
paid: But per Cyr, The Leſſor of the Plain- 
tiff being in Cuſtody upon faid Attachment 


for Coſts, which is in the Nature of a Ca. 
Sa. there is no Reaſon to grant the Rule. 


_— 


"HE Declaration was ten- 
dered to the Wife of 


Is Bahre. 


the Tenant in Poſſeſſion upon the Premiſſes. 
She was acquainted with the Contents 
thereof, and of the Subſcription, through 
a Window, which ſhe refuſed” to open, 
or receive the Declaration; and then 
the Declaration was left upon the out-{ide 
Ledge of the Window. The Perſon who 
— the Declaration ſwore, that he 
beard the Woman's Voice diltinetiy through 
the Window; and was well hae the 
heard what be ſaid by the Anſwers the 
gave him. The Service was held ſufficient, 
.and the common Rule for . was 
made. Prime for * ; 


 Evivente, | 


'Parece again Benn. Mich. 8 Geo. 2. 


HE Court held, that a Condemnation 
upon a Foreign Attachment in Lon- 
don, which appeared on the Record to be 
ſubſequent to this Action brought, could 
not be given in Evidence againſt Plaintiff 
at the Trial. 

* Smith 
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a aguinſt- Richardſon. Mick. 
; 11 Geo. 2. 


PHls was an” Action for fates 
I Words, importing that Plaintiff was a 
Thief, and had robb'd Defendant of his Beer. 
Plaintiff was Beet Butler of a College at 
Oxford, and laid Special Damage. Deten- 
- ant, at the Trial, offered to prove the 
ruth df the Words in Mitigation of Da- 
mages : And Mr. Baron „who tried 
the Cauſe, rofuſed to admit ſuch "Evidence, 
but referved the Point. 'The twelve Judges 
met, and eight were of Opinion, that where | 
the Words amount to Treaſon or Felony, 
Defandant, vn the General Mue, ought not 
to be —ͤ— to prove the Truth of the 
Words; and 2 Was ordered * * 
| Guede do Plaincif. 


v Tile Trials, &e, 


errut 2 of bo 
11 


Warwick Kauf Figg. Mick. 6 G. 3. 


\XECUTION was taken out after 
a Writ of Error allowed, and Bail put 


in HHereupon : And the Queſtion was, * 
er 
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ſeribed into the King's Bench ; that the 


Plaintiff had ſtayed till Michaelmas Term 
following before he had ſigned final Judg- 
ment, as in the Caſe of Foy and Franſhaw, 

be might have had ſome Colour to take 

out Execution (though that is a Practice 
not to be encouraged ;) the Court were of 


Os... ba 


p JF Te. " 3 0 " ** * A a * 

. N al * ry 22 \ 28-4, T 
4 1 EY a * * 8 * FIC. © or” * 0 ” 
* 4 X > ov "wi A”. , 4, as. ev. % ON oo Te * * Nn * 11 9 

* 2 *X) - * * 2 Ct 4 l : Nos, 2 7 4 . - K 7 

\ % * by 9 8 . 
1 0 " J Mp. - * 0 f 
2 - TV I" =, 8 
l Co oh + : „ 
oy . : 


ther ſuch Execution was regularly iſſued 
or not ? It was urged for the Plaintiff, that 
the Writ of Error being returnable tres 
Trin was ſpent before the final Judgment 
gned, which was not till the zoth of Jyne 
after the End of Trinity Term, and that 
therefore the Execution was regular, On 
the other Side it was alledged, That by 
the Writ of Error the Record was tran- 


Writ of Error was not ſpent; that the final 
Judgment ſigned in Trinity Vacation relates 


to the firſt Day of Trinity Term, and that 
therefore the Writ of Error is a Superſedeas 


tb it, and the Execution in Queſtion bears 


that Opinion, and ordered the Execution to 
be ſet aſide, and Reſtitution and Coſts ; 
and ordered an Attachment Ni, againſt 
Mreat hocke, Plaintiff's Attorney, to ſtand 


over him 'till he ſees Reſtitution made, and 


Coſts paid. | 
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Oates againſt Forreſt. | 
wy was obtained ia Com Mida 5 
and a Fj. Fa. iſſued in that County, 


Pu 


and returned Nulla bona; and thereupon a 
Fi. Fa. was iſſued in London, but was not 
made a Teftar' Fi. Fa. And the Court be- 
ing moved to ſet aſide the Fi. Fa. in Lon- 
dom, for want of its being made a Teffat, 
_ refuſed ſo to do, being of Opinion that the 
Award of the Teſtat Fi. Fa. upon the Roll 
was ſufficient to warrant a . Fa. into 

London, and that it need not be made a 


Sympſon againſt Gray and bis Wife, and 
another. Hill. 6. 


 TUdgment of Michae/mas Term 1731, 
 J figned Nov. 13, Fi. Fa. bore Teſt N- 
vember 28 in the Michaelmas Term follow- 
ing. Defendant moved to ſet aſide the H. 
Fa. as irregular, the Judgment not being 
revived by Sci. Fa. and the Fj. Fa. not be- 
ing iſſued within the Lear: Plaintiff inſiſted 
that the Fi. Fa. being iſſued within the 
fourth Term from the Time of * — 
Judgment, it was regular, and produced 
an Affidavit that Execution had been ſome 
Time ſtaid by an Injunction out of Chan- 
cery. Court held the Injunction to be quite 
K | out 


74 % 
a — N * . oy” F , 4 
2 oa + , * * * "WO" — ” _ "_ -p * * = \ 4 wes «4 
* -<M N —_— = * 2 > a N * 
AY 3 * $ : - — by * * „ + * 0 
"I * | ee 33 n 
. ) - * 4 x 7 * - &< .. KY * ag 
mY ' oy OY 19 * 2 * 3 * 1 * * 
_— ) S = * 7 wx: 33 
* - * * youry * 1 * % 
- 2 k n uy. io 24 0 
* " wot 
A 2 * , : * 9 
1 - 
= . 
% * 0 
* . ba 
. & \ : 
” * 6 
* 


' r 8 TY — , . * 2 an N * | 
y : y LY a W * 4 e = — - | < 2 * my * . tea ; 
P * 4 F by "amt ".. * we. F = Ae _ +% , 8 [ yy 
. . aA 3 1 * — * 7 | od. 
3 py *%. xs Nov. 7 * * 9 * k 
. OS Th . 
p [-- * 1 0 
* .- a AY. 
» * 5 « - 
* : 0% a, 7 b * ? 
x 


130 Executions, &c. 
out of the Caſe, and that the Year is to 
be computed from the Day of figning Judg- 
ment, and therefore ſet aſide the Fi. Fa. 


Cooke againſt Horrock. Eaft. 6 Geo. 2. 


Motion was made to ſet aſide an Ex- 
L£ A ecution iſſued after a Writ of Error 
allowed, and Notice thereof given to Plain- 
tift's Attorney: It appeared that an inter- 
locutory Judgment was ſigned, and a Writ 
of Inquiry executed in Michaelmas Term 
laſt, and a Writ of Error was then allowed, 
and Notice given ; but the final Judgment 
| was not ſigned till after the Beginning of 
Hillary Term laſt. The Court held the 
Execution to be regular, the interlocutory 
Judgment not being removable by the Writ 
of Error; and the final Judgment being 
ſigned of a ſubſequent Term, was not re- 
owe and therefore refuſed to make any 
ule, 


Dakeyne againſ} Thornhill. 
| Queſtion aroſe, Whether the Plaintiff 


could levy Poundage and other ne- 
flary Charges, beſides the Coſts taxed, 


out of a Penalty? And the the Court held 

he might; if the Defendant ſhould think 
himſelf aggrieved, the Court, upon Appli- 
cation would refer the Matter to the Pro- 
| 5 thonotary, 
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thonotary, to inquire whether the Plaintiff 
hath levied more than he ought to have 
done, or not. 


White againſt Morgan. 


A Writ of Error was brought, returnable 
on the Eſſoin-Day of Hillary Term; 
the final Judgment was ſigned of the ſame 
Term, the 26th of January; and Plaintiff 
took out Execution, apprehending the Judg- 
ment not to be removed by the Writ of 


' Error. Chapple moved to ſet aſide the 


Execution, and inſiſted that the Judgment 
relates to the Eſſoin-Day, and is a Judg- 
ment from that Day; and the Court will 
Not make a Fraction of the Day, ſo con- 
ſequently. the Record is removed by the 
Writ of Error. Hawkins, for Plaintiff, in- 
fiſted that the Judgment muſt be given 
before the Return of the Writ of Error; 
and if given upon the Return-Day of the 
Writ of Error, is not removed by that Writ. 
The Court held the Record well removed, 
and ſet aſide the Execution, with Cofts : 
By Conſent no Action to be brought. 
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Snape and in Aſſignees, againſt Han- 
cock. Trin. 6 & 7 Geo. 2. 


ER Cur : Plaintiff cannot ſue out Ca. 
$a. and Fi. Fa. againſt Defendant at 
the ſame time, and Ne. out the Sheriff's 
Warrants thercon ; This was not the main 
Queſtion, but was incidentally ſaid. Per 
Car : Plaintiff, in this Caſe, had executed 


both Ca. Sa. and Fi. Fa. and both were ſet 
aſide as irregular. 


Gale againſt Hooker. Hill. 7 as. 2. 
5 A Writ of falſe N was delivered 
to the Under-Sheriff; but no Money 
was tendered or paid for the Return; for 
want whereof the Sheriff took no Notice of 
it, and executed a Writ de Executione Ju- 
dicii. Upon hearing Counſel on both Sides, 
the Sheriff's Proceeding was held to be re- 
ular. Per Cur : 'The Defendant, if he 


thinks fit, may ſtill proceed upon his Writ 


of Falſe Judg Avoy  Ghyde for the Der 
dant; Chapphe for the Plaintiff, 


Hann againſt Capell. 


Motion was made to have Rent paid 
to the Landlord out of the Money 
levied in Execution in this Cauſe. It ap- 


peared, 
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peared, upon ſhewing Cauſe, that the She- 
riffs Warrant on the Execution, after it 
was ſealed, had been altered, and a new 
Bailiff's Name inſerted. Per Cur”: The 
Warrant being altered, no Goods are taken 
in Execution thereby; but let the Bailiff 
and the Attorney, who were privy to the 
Alteration, ſhew Cauſe why an Attachment 
| ſhould not be iſſued againſt them. Belfield 
for the Sheriff; Skinner for the Landlord. 


Dutton againſt Pitt, Bſq; Eaft. ) Geo. 2. 


T HE Defendant being brought up by 
I Habeas Corpus from the King's Bench 
Priſon, in order to be charged in Execution 
at the Plaintiff's Suit: Moved by Darnal 
to be remanded, upon an Affidavit that he 
was a Member of the laſt Parliament, and 
continued fo to the End of the Seſſions; it 
_ appearing by the Return of the Habeas Cor-. 
pus, that the Defendant was taken by Pro- 
ceſs out of the Court of King's Bench ſince 
the End of the laſt Seffion of Parliament, 
and was not charged with any © Proceſs 
here, the Court did not think it proper that 
he ſhould be charged in Execution upon 
the Judgment, but remanded him in order 
that he might move the Court of King's 
Bench to be diſcharged from the Actions 
there ; becauſe if the firſt taking and De- 
K 3 tainer 
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tainer were illegal, he ought not to be 
charged in Execution here. 


Patrick againſt Pettis. 


HE Queſtion was, Whether the Land- 
| lord's Rent ſhould be paid out of the 
Monies levied in Execution upon the De- 
fendant's Goods, who was a Bankrupt ; and 
thereupon another Queſtion aroſe, Whether 
or no, if the Defendant was a Bankrupt be- 
fore the Levy, the Goods were liable to 
Payment of the Rent. The Court thought 
it a proper Matter to be determined by a 
Jury, whether the Defendant was a Bank- 
rupt, or not, at the Time of the Levy, and 
directed an Iſſue to be tried accordingly. 


HMirigbt for the Landlord ; "_ for tho 
Aſſignees. ; 


Pigott againſt FTIR? . 7 & 
8 Geo. 2. 


Efendant taken in Execution when he 
F was attending the Execution of In- 
quiry as Attorney for his Client, moved 
to be diſcharged. DUrlin ſhewed Cauſe, 
* diſcharged him. 


Maule 
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Executions, dee 
Maule againſt Grubb. 


F RRE SJ having attended Prothono- 
tary to tax Coſts for not proceeding to 
Trial, on his Return home was arreſted on 
a Ca. Sa. out of the Kings Bench. Cur 
ſaid they could not diſcharge him from 
the King's Bench Proceſs ; but on producing 
an Affidavit of Notice, ordered the Officer 
and Plaintiff to ſhew Cauſe why they ar- 
reſted him, and why the Goods pledged 
with them for his Enlargement ſhould not 
de reſtored. Compas for Forreſt; on ſhew- 
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ing Cauſe, it appeared that the Goods were 


ſold voluntarily by Forreſt to the Plaintiff. 
Rule diſcharged. Birch for Plaintiff, 


bond be Jac nd en Thi 
358 8&9 Geo. 2. 3 


i "HAPPLE moved to ſet aſide a 

L Writ of Teftatum Pieri Facias iſſued 
immediately after Judgment, and before a 
Fi. Fa. returned and filed to warrant it; 
and the Court made a Rule to ſhew 


Cauſe. Eyre for the Plaintiff ſhewed Cauſe, 
and produced a Fj. Fa. returned in the 
proper County ; and thereupon the Rule 
was diſcharged. TE 
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$35 Erecutions, Ce. 


Cramborne againſt Quennel. Hill, 
9 Geo. 2. 


= 


Laintiff moved to be at Liberty to 
take out Execution, the Writ of Error 
brought by the Defendant being become 
ineffectual by the Death of the late Lord 
Chief Juſtice of this Court, Per Cur Let 
the Defendant ſhew Cauſe. There were 
ſeveral other Motions of the ſame Kind this 
Term ; and it was held by the Court, that 
where the Writ of Error is not returned 
by the Chief Juſtice, it becomes ineffectual ; 
but Plaintiff cannot take out Execution 
without Leave of the Court. 1 Syd. 168, 
Allen againſt Shaw. „ mere: 


Olorenſhaw againſt Stanyforth, 


T TELD, upon hearing Counſel on both 
11 Sides, that the Writ of Error not 
being returned, and ſigned by the Chief 

Jolie becomes ineffectual by his Death; 
and the Rule to ſhew Cauſe why Plaintiff 
ſhould not have Leave to take out Exe- 
 ecution was made abſolute. Dyer 173, 
- Wright for Plaintiff ; Birch for Defendant. 


. f Hayes 


* 9 


3 


Executions, &c. 


Hayes againſt Thornton. 


HE Writ of Error being become in- 
effectual by the Death of the Chief 
Juſtice, the Return not being ſigned by him, 

and conſequently the Record not removed, 
Plaintiff took out Execution without Leave 
of the Court, which was held to be irregu- 
lar : The Court muſt be moved for Leave 
_=_ Execution can regularly be taken 
Giggeer's Caſe. Salk. 264. Brown | 
again Randall, Hill. 1 Geo. 1. 


Hum phreys againſt Daniel. Faſter 


7 E Geo. * 
Prawn recovered Judg ment; Defendant 
1 brought a Writ of Error, and pending 
that Writ Plaintiff brought an Action + 
Debt on the Judgment, and after Judgment 
therein levied Execution: And the Queſtion 
was, Whether Plaintiff could do this with- 
out Leave of the Court. Per Cu]. De- 
fendant might have moved the Court to 
ſtay Proceedings in the Action on the Judg- 
ment, pending the Writ of Error, which is 
always granted; but having made no ſuch 
Application Plaintiff is regular. Corbet for 
Detendant ; _ for Plaintiff. 


Fiſher 


9 


N * 


Pg _— nasse n in 
he Original Action for 26 J. levied 
13 l. on the . of Defendant, one of 
the Bail, with Intent to levy the remaining 
13/7. on the Goods of B. the other Bail; 


a ſecond Execution levied 7 J. more, being 


levy by Parcels without Defendant's Re- 


the whole upon Defendant at firſt (who 


the ſecond Fi. Fa. againſt Defendant ſhould 


abſolute. Wynne for Defendant ; — 
for Plaintiff. 


Maſon againſt Simmonds and ibis: 
others. 


OINT Action againſt ſeveral N 


them on Trial, and 55. againſt one Defen- 
dant who had tet Judgment go by Default. 
Writ 


bu the Effects of B. amounting to no 
more than 6 7. Plaintiff had Reſort back 
again to the Goods of Defcndant, and by 


the Reſidue of the 26 J. recovered. 'This 
was held to be irregular. Plaintiff cannot 


ueſt and Conſent; he might have levied 


it appeared had then Goods ſufficient to 
anſwer). The Rule to ſhew . Cauſe. why 


J dants; Damages 20/. againſt Four of 


not be ſet aſide, and Reſtitution, was made 
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Executions, e. = n 
Writ of Error brought by the Four in 8 | 
Name of the one who was not obliged t. 
find Bail becauſe it was by Default. Motion "i 
by Agar for Leave to take out Execution 
againſt the F our, notwithſtanding ſuch Writ 

Error. Cur : Shew Cauſe. Rule made 


abſolute T. rinity next on Affidavit of Service. 


Richard againſt Davis. Trin. 11 & 
12 Geo. 2. 


Morin by Skinner to ſet aſide Ex- 
ecution upon a Judgment in this 
Court; on which Judgment an Action of 
Debt was brought in the Mayor's Court of 
the City of Worceſter, and Defendant was 
ances; in the ſaid Mayor's Court, and af- 
terwards Plaintiff took out Execution in this 
Court. Rule to ſhew Cauſe why n 
ſnould not make his Election. 


Berriman againſt Gilbert and his Wi *. 
Eaſter 12 Geo. 2. 


HE Debt was contracted by the Wo- 
man while ſole, and Plaintiff having 
recovered Judgment, both Husband and 
Wife were taken in Execution. Eyre mo- 
ved to diſcharge the Wife, and cited Miles 
againſt Williams, Trin. 12 An. in B. R. 
where it was ſaid arguends, though it was 
not the Point in Queſtion, that the Wife 
cannot 
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FT 


| js 4 Fs taken in Execution ; but the 
Court held otherwiſe, and diſcha 


Es Rule. On Meſh Proceſs the Woman might 


' Exerviions, Kc. 


==> have been diſcharged on a common 
Appearance; but no Inſtance can be ſhewn 


Where ſhe has been diſcharged from an 
Execution. Mrigbt for Plaintiff, 


Robinſon against Tuckwell. Mich. 
Sk 


ſame Determination. Eyre tor Detendant ; 
— for Plaintiff. 


Clarkſon Again Phyſick. 


Debt on a former Judgment, and Ca. 


Sa. delivered to the Sheriff, Defendant mo- 
ved to ftay Execution pending a Writ of 


Error brought to reverſe the former Judg- 


ment. Shew Cauſe. Per Cur: The Mo- 
tion comes too late; it ought to be before 


Judgment in the later Action. Rule dif- 


: 8 Comyns for — E gre for 


Plaintiff, 


Fine. 


rged the 


HE ſame Caſe as Humphreys — 
Daniel, Eaſter 9 Geo. 2. and the 


FT ER Judgment in an Action of 


* 


** 


der of Mr. Juſtice Price, upon an Affidavit 
of the Death of the married Woman, one of 
the Cognizors, and Application was made to 
the Court that the Fine might paſs, not- 
withſtanding ſuch Caveat. It appeared that 
the Wife died the Day after the Caption, 
and after the Teſte, but before the Return 
of the Writ of Covenant. It was inſiſted 
that the King's Silver was not paid before 
the Death of the Wife, and therefore the 
Fine ought not to paſs. On the other Side 
it was urged, that Fines are common Af- 
| ſurances, and the Acknowledgment makes 
the Fine compleat, that the King's Silver 


Harneis againſ# Micklethwaite awd bis + 


Wife. Mich. 6 Geo. 2. 


THE Fine was ſtopped at the King's 


1 Silver Office by Caveat entered by Or- 


is the Fine pro licentia alienandi, which 


is the Pre-fine paid at the Alienation-Office, 


and for which a Receipt was indorſed in this 
Caſe on the Writ of Covenant, and is not 


Part of the Poſt-fine, which is never col- 
lected till after the Fine be compleated ; 


and the Court after Conſideration were 
wo * 
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pals. 


Cotton and Tyrrell, Bar. Quer; and 
Baylie and Ryder, Deforc. 


FT" HE Fine was ſtopped at the King's 
1 Silver Office for want of an Affidavit 
that the Parties were living, a Year having 
Wt lapſed fince the Caption thereof; and Ry- 
der, one of the Conuzors, being dead, 
Application was made to the Judges in the 
Treaſury that he might be ſtruck out, and 
that the Fine might paſs as to BNaylie, the 
other Conuzor. The Judges denied that 
Motion, but made a Rule that Baylie, the 
ſurviving Conuzor, ſhould ſhew Cauſe 
why the Fine ſhould not paſs (generally 
as to all Parties); and upon Affidavit of Ser- 
vice the Rule was made abſolute 


Between Gregory, Come, and Croucher 
and others, Conuzors. Mich. 7 G. 2. 


Abd between the ſaid Parties was ſtop- 
ped at the King's Silver Office for want 
of the uſual Affidavit, a Year being lapſed 
ſince the Date of the Caption. The Court 
upon inſpecting the Writ of Covenant and 
Conuzance made a Rule upon the Clerk 
of the King's Silver Office, to ſhew Cauſe 
why the Fine ſhould not paſs; and upon 
2 hearing 


Fine. 143 
hearing Counſel for the Conusse and the. 
Clerk of the ſaid Office, and it appearing 
that all the Parties were alive at the Time 
when the King's Silver- Office was paid, the 

Fine was ordered to pals. It was ſaid per 
Car”, That all the Affidavit which ought 
to be required at the King's Silver Office 
ſhould be, that the Parties were alive at 


the Time the King's Silver Offen was — 
which is the Pre- fine. 1%; 


Dean and Tidmarſh. Eaſter 3G. 2. 


A Fine acknowledged i in South Carolina 
ſworn to before the Chief Juſtice, 
there to be duly acknowledged and atteſted 


by a Notary Publick. By Judges in the 


the due Acknowledgment before one of the 
Juſtices of this Court. 


| Forſter againſt Pollington and i Wits, and x 
others. The ſame and another againſt 
Brooke a Wife. 213066 A 


"WO Pines of une in wa Iland of 
Antegoa were ordered to be amended 
upon hearing Counſel for the Conuzee 
and the Heirs at Law of the Conuzors, 
who had brought Writs of Error to reverſe 
the Fines; the Lands were deſcribed . in the 


Writs, 


' on 
we 


Treaſury, It cannot paſs without Oath of 


* 


Plaintiff will be ſatisfied to let that 


a, 


T4q Feine. 


Writs, Ge. in Inſula de Antegoa in Ames 


rica in Partibus tranſmarinis, vis. in Pa- 
rochia Sanctæ Marie Iſlington ia Com Midd': 
The Amendment was by ſtriking out the 
Words in America in Partibus tranſmarinis. 
Articles of Agreement between the Parties 
to the Fines to convey and aſſure Lands in 
the Iſland of Antegoa were read; and per Cur 


the Repugnancy inſerted meerly through 
want of Skill, and which would vitiate the 
Fines, muſt be rejected, and the Fines 
made effectual, that is, in common Form; 


if they be then inſufficient, Advantage may 


be taken thereof. Chapple for the Co- 
nuzee; Eyre and Wright for the Heirs at 


Law. 5 


Lazenby and Knight. 


HE Chirographer refuſed to make 
out the Indentures of this Fine 


which was double, a Fine ſar Cognizance 


de Droit come ceo, Oc. and a Fine ſur 


conceſſit in one and the ſame Concord; 
and upon Motion that the Fine might paſs, 


it was urged by J/right, that a Fine is a 


real Agreement, and ought to be conſidered 


in the Nature of a Conveyance, and the 
Party may have it in what Manner he 
pleaſes at his Peril; but per Cur, this Sort 
of double Fine is unprecedented. If the 
Part 
2 of 
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be Wr againſt Markham. Trin. 


remove the ( 
terlocutory Judgment i in the inferior Court. 
Cor thought it too late after . Judgment, 
4nd miade the Rule for Procedendo abſo- 
Jute. right for * ; Baynes for De- 
7 fendant, 


St. Michael, to be committed to the Flee, 


— 56 =” 
of "IR Fine 2 is ſur * be ſtruck 


out, and that the Fine do paſs as a Fine 


ſur Cognizance de Droit come ceo, Cc. 
only, he ſhall have a Rule for that Pur- 
tip to which en . 


{3 


pr" Parry 


k. ; L & -& 3 is 


Habeas Coppus x Procedendo 


7 & 8 Geo. 2. * 


'OVED for a Procedendo to aol 
Burrough Court; Habeas Co 3 
auſe being brought a er in 


43 Elis. c. 5.. 21 Face c. 23. 


5. 


Hewit againſ Powell, Mich. 8 G. 2. 


Oftober 29. Efendant was . ht to 
the Bar 5 Habeas hx 
returnable in one Month from the Day 


of 


and the Court committed bim, though 
the Day of the Return was 


L Horn- 
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' 245 Habeas Corpus, &c. 
3 Hornbuckle againſt Eaton. 


AI Corpus to the 'Town-Court of 
1 Nottingham was delivered to the pro- 
per Officer in open Court on the firſt of 
May laſt, to remove a Plaint from that 
Court before Trial, notwithſtanding which 
the Court below went on to Trial. Defen- 
1 1 an A ag againſt the 
of Nottingham for proceeding to 
Trial after the Habeas Corpus delivered as 
_ and a ow was ax "a to ſhew 
Cauſe; but upon ſhewing Cauſe, it appear- 
ing that Iſſue was joined April 27, before 
the Habeas Corpus delivered, the Court be- 
low were warranted by the Act of Parfia- 
meet to proceed. The Rule was diſcharged. 
1 Birch for the Sheriff; Chapple for the De- 


Imparlance. 


Imparlance. 
Threlkeld againſt Goodfellow, 


I NEfendant cannot plead in Abatement 
L after a General Imparlance without 
obtaining a Special Imparlance precedent 
to the Time of Pleading, which muſt be 
within the four Days given by the Rule to 


5 
1 
= = 


plead. 
Bond, 


\ 


. 


6 & 7 Geo. 2. 


| NEclaration was delivered againſt De- 
fendant, a Priſoner, on the laſt Day ſave 
one of .Eafter Term. A Queſtion did ariſe, 
Whether Defendant ſhould have an Impar- 
lance till Craſ. Trin. or muſt plead two 
Days before the Eſſoin-Day of 72 
Term? Upon looking into the old Rule 
touching the Delivery of Declarations to 
Priſoners by the Judges in the Treaſury, 
they were of Opinion that Defendant muſt 
plead two Days before the Eſſoin-Day 
according to that Rule. NT 


and others, againſt Joye. Tin 


3 


Sibſon 


348 Imparlante. 


Sibſon againſt Nen Hill. 10 Geo. 2. 


HIS was an Action for defamatory 

Words, importing that plaintiff was 
guilty of the Murder of 4. B. Defendant 
moved for an Imparlance till next 'Term, 
on Affidavit that a Proſecution was now 
carrying on againſt Plaintiff for this Mur- 
der m on the High Seas) in the 

Court of Admiralty, and he would proba- 
by be tried for the Fact before next Term. 
A Rule was made to ſhew Cauſe, which 
was made abſolute. Imparlances are in the 
Diſcretion of the Court, and it may be of 
ill Cone quence to enter into Evidence con- 
cerning this Murder in the Action for Words 
before the Trial for the Fact. Burnett for 
Defendant; Wright for Plaintiff, 


Inquiry, | 2 
T en againſt Pool. Mich. 7 G. 2. 
HIS was an Action of Covenant, and 


4 three Breaches were aſſigned, one 
whereof was confeſſed, and the other two 


cControverted, and a Venire facias was a- 
warded to try the Iflues joined between the 
Parties, and to aſſeſs the Plaintiff's Da- 
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Inquiry. 149 


mages; as to the Breach confeſſed, upon 
the Trial, Plaintiff obtained a Verdict; but 
Damages were neglected to be aſſeſſed as 
to the Breach conſeſſed, which was for 
Nonpayment of Rent. Chapple and Sin- 
ner moved for a Writ of Inquiry to aſſeſs 
the Damages upon the Breach confeſſed. 
The Court granted a Rule Ni, which was 
afterwards made abſolute, 


Pinock againſt Willett, Adminiftrator. 


A CTION upon the Caſe for Goods 
_ £ A fold and delivered. Upon the Execution 
of the Writ of Inquiry, Jury allowed 
Plaintiff 6 J. 5 s. Intereſt for the Balance of 

the Account due to him. Defendan tmoved 

to ſet aſide the Inquiſition ; and Court were 
of Opinion that Intereſt could not be al- 

lowed in any Caſe, except upon Promiſ- 
ſory Notes and Bills of Exchange, and that 
the Inquiſition ought to be ſet aſide. But 

by Conſent the 6 J. 5 . Part of the Da- 
mages, were ordered to be remitted by 
Plaintiff, to ſave the Expence of a new 
| Inquiry. Belfield for Plaintiff; Chapple 
for Defendant 'S 
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10 Duni 
Pryor againſt the Earl of Iſlay, Executor 
of the Earl of Suffolk. Hill. 5 G. 2. 
HIS was an Action upon the Caſe on 


[| a Promiſſory Note, to which the De- 
fendant, with Leave of the Court, had 


pleaded doubly, vis, Non aff. & Non. af}, 


infra ſex annos. Plaintiff took Iſſue upon 


the Non aff. and replied an Original as to 


the Non afſ. infra ſex anno; and thereupon 


Iflue was joined upon Nul ticl Record. 


Plaintiff upon the laſt Iflue obtained Judg- 


ment; and thereupon proceeded to execute 


a Writ of Inqui 
Trial of the firſt 


of Damages without 
e. Defendant moved 


bf] 


u 


to ſet aſide the Writ of Inquiry; and the 

Court, upon hearing Counſel on both Sides, 
ordered the Writ of Inquiry and Inquiſition 
taken thercon to be ſet aſide. Baynes for 
Defendant; Chapple and Comyns for Plain- 


tiff. 


Mac Carty againſt Parminter, Trin. 


. WH 


7 & 38 Geo. 2. 


Laintiff obtained Judgment upon argu⸗ 
ing a Demurrer in an Action upon the 


P 


Caſe, and proceeded to cxecute A Writ of m— 


Inquiry without getting Judgment ſigned 
by the Prothonotary ; Ss Jo Court held to 


he irregular, and ſet aſide the Writ of In- 
| quiry. 


4 ar 
nt; Chapple for 


quiry. Birch for Defenda 
Plaintiff, 


Chiſvers againſt Lambert and Weſtley 
nuper Vic Midd'. Mich. 8 Geo. 2 


KINNER moved for Defendants to 
O ſet aſide the Inquiſition taken before the 
Coroner upon a Writ of Inquiry for Ex. 
ceſſiveneſs of Damages, which were 50 J. 
This was an Action brought for a falſe 
Return of a Reſcous, whereby the preſent 
_ Plaintiff, one Cripple, and others, were re- 
turned Reſcuors; and it appeared that ip - 

ple having brought his Aeon againſt De- 
fendants for the falſe Return, had recovered 

201. Damages. The Court made a Rule; 
whereupon Eyre ſhewed Cauſe, and pro- 


Tavern at Twickenham, was taken up by a 
Writ of Reſcous founded upon the ſaid Re- 
turn, and carried to Newgate, where he 
was ſometime impriſoned and put to very 
great Expences; and the Counſel for the 
Defendants attended before the Coroner at 
the Execution of the Writ of Inquiry, 
Court diſcharged the Rule 


111 


Aduced Aﬀidavits, that Plaintiff, who kept a 


n ae 


| Barge * N eg Mick, | 

10 Ges. A 5 
A of Inquiry was. — and 

Plaintiff moved to quaſh the Inquiſi- 
4ion, by reaſon of the Smallneſs of D- 
mages; which was denied. Prime for Plain- 
tiff; Wright for Defendant. Where the Jury 
find any Damages, the Inquiſition -muſt 
ſtand. Aliter, had they found no IgE. _ 


Elmes againſt Tomlinſon, „ Antormey. 
Mich. 12 Geo. YR, 


Rv to Wer Cauſe why Writ of 
Inquiry, returnable on a general Re- 
turn (and not at a Day certain, as it ſhould 
hid been, the Procceding being by Bill) 
mould not be ſet aſide, diſcharged, becauſe 
this is Matter of Error, appearing upon 
the Record, and not regularity and 
1 it is helped, or no, by the Statutes 
f Feofarls, is not now the Queſtion. Boo- 
th for Defendant ; Draper for Plaintiff, 


Ketle again Bromſall. Eaſt. 12 G. 2. 


Laintiff had given Notice of executing 
a Writ of laquiry at St. Albans, Com 
Hb and both Parties attended with 
Counſel and Witneſſes on May 2. 1739. 
But 
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execute the Writ, he perceived it to be 
returnable laſt Term, and would not pro- 
ceed. Defendant moved for Coſts upon 
Affidavit of great Expence, and had a Rule 
to ſhew Cauſe. Upon ſhewing Cauſe 
was urged for the Plaintiff, that this Co 


had never yet given Coſts for not proceed- 


it 
ur 


ing to execute Writs of Enquiry according 


to Notice. And this is a meer Miſtake, 
Plaintiff was diſappointed as 'well as De- 


But when the Under-Sheriff was about to 
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fendant. Per Car: Though there has been 


hitherto no Rule for Coſts in this Court, 


yet Notices of Inquiry ſtand upon the ſame 
e: 


aſon as Notices of Trial, and the Court 
of King's Bench grant Coſts in both Caſes; 
and were this a common Caſe, Coſts could 
granted; but it appearing that the 
Inquiry was returnable long before the Day 


not be 


appointed for the Execution thereof, Let 
the Plaintiff pay Coſts; it is not reaſonable 


the Defendant ſhould ſuffer by the Miſtake 
of the Plaintiff's Attorney, and let a gene- 
ral Rule be drawn up, that Coſts be paid 


for the future where Inquiries are not exc- | 


cuted purſuant to Notice. Eyre for De- 
fendant; Agar for Plaintiff, 


Bunting 


— 


| 7 Inſpection of Court Rolls, &c. 


154 Made 
"Bunting Againſt Teaſdaile, Trin. 
Y; 13 Geo. 2, „ 
P.. executed a Writ of Inq 


uiry ; 
whereupon the Jury found Y Da. 
mages; and Plaintiff executed a ſecond Writ 
of Inquiry without quaſhing the firſt : And 
on the ſecond yo Jury found an Half-penny 
Damages. Defendant moved to ſet afide the 
Execution of the ſecond Writ, and had a 
Rule to ſhew Cauſe, which Rule was made 
abſolute ; the Court being of Opinion that 
the ſecond Writ was irregularly iſſued, the 
firſt pending, and not returned. Eyre for 
Defendant ; Bootle for Plaintiff” 


Richards Qui tam, Tc. againſt - 
Pattinſon. Trin. 10 Geo. 2. 


"HIS was an Action brought upon the 
1 Statute 9 4nzs, againſt Defendant, 
Deputy Poſt-Maſter of Carliſie, for the Pe- 
nalty of 500 J. for his perſuading a Perſon 
to vote at the laſt Election of Members to 
ſerve in Parliament. Defendant moved for 
Inſpection of the Corporation Books. Per 
Cur Defendant is laid to be an Elector, 
and having a Right to vote, he is intitled 
to 


are inrolled, and Copies 
pence. Eyre and Frotle for Defendant ; 
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to inſpect the Books by tho nA of Parlia- 
ment: To this Purpoſe the Books are pub- 
lick, and therefore let Defendant have the 
Inſpection of that Part of the Corporation- 
Books where the Names of the Freemen 


N Chapple pac Wright for Plaintiff. 


smith againſt Huggins. | 
| 12 Geo. 2. 


inſpect 


Efendant moved for Leave to i 


diſcharged. Per Cur : The 33 of 
theſe Lamps are not a Corporation, their 
Books are not publick, nor do they appear 
to be Truſtees for Defendant. Wright for 

Deſendant; Eyre for Plaintiff. 


Judgments. 


Theedam againſt Jackſon. SG 


OUR Queſtions did ariſe ; ; the firſt, 


Copy of an Indenture ſet out in the Degla- 
ration (whereof the Defendant had craved 
Oer) Pl ajntiff could ſign Judgment ae 


The 


at his own Ex- 


the Books of the Conic Lamp-Office, 
and had a Rule to ſhew Cauſe, which was 


Whether for want of Payment for the 
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be ſecond, Whether Plaintiff having been 
ſtaid by a Special Injunction out of Chancery 
(whereby he was reſtrained from ſigning 
1:/zment) near twelve Months after Rule 
to picad given, can, after ſuch Injunction 
difſolved. ſign Judgment, without giving a 
new Rule to plea . ; 1 9 
The third, Whether no Appearance being 
actually entered, Forreſt, the Defendants 
Attorney's, undertaking to appear, be ſuf- - | 
ficient to ſupport the Judgment? 
The fourth, What Time Defendant had 

to plead after Qyer of the ſaid Indenture 
given? The three firſt Points were deter- 
mined in Favour of Plaintiff; but upon the 
fourth, the Court held that Defendant had 
the ſame Time to plead after the Declara- 
tion was verified by Oyer, as he had at the 
Time Oyer was demanded; and thereupon 
the Judgment was ſet aſide, it having 
been ſigned the next Day after Qyer given, 
and the Oyer having been demanded two 
Days before the Rule for pleading was 


— 


Nlartyn, Qui tam, againſt Skinner, 


"T" HE Defendant's Attorney left a Note 
1 at the Houſe of Plaintiff's Attorney 


on a double Penny Stamp, in this Manner, 
(ig.) I plead Nil debet, Yours, c. and 
the Plaintift's Attorney, without ſending 
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Notice to the Defendant's Attorney, that he 
expected a Plea in Form, ſigned Judgment; 
and upon a Motion to ſet the Judgment 
aſide, it was held to be regular, and the 
Note aforeſaid to be no Plea. Pleas deli- 
vered to Attornies muſt be drawn up in the 
ſame Manner as to be left in the Office. 


- Moore againſt Hodgſon. 


A AOTION to ſet aſide Judgment figned 
101 for not paying for the Iſſue, Plain- 
tiff's Attorney in Town calling on Defen- 
dant's Agent there for a Plea. It appeared, 
upon » ſhewing Cauſe, that Defendant had 
pleaded. by his Country Attorney; there- 


upon the Plaintiff's Attorney in the Country 


_ tendered the Iſſue, which Defendant's At- 
torney refuſed to pay for ; and the Plain- 
tiff's Attorney ſent to his Agent in Town 
to ſign Judgment; which was held good, 

the Defendant's Attorney having undertook 
to be the Agent by pleading in the Coun- 

Gibſon againſt the Biſhop of Bath and 


SSUE was joined be- 
— tween the Parties in 
Hill. 4 Geo. 2. and afterwards Judgment 
was entered at the Foot of the Iſſue for the 
VVV 


i Ouare Impedit. 


158 ments. 
Plaintiff by Chgnovis Aftionem (roi fta ve- 
1 Nit) by Virtue. of a Warrant 
of Attorney for that Purpoſe, pretended to 

be executed by the dant Bord, the 
Validity of which Warrant of Attorney be- 
ing conteſted, an Iſſue was directed by the 

Court to try whether the ſame was duly 
executed by Bond or not; and upon Trial 
the Jury found it to be a Forgery ; where- 
upon the Court ordered the Judgment 
entered as aforeſaid, by Virtue of the ſafd 
Warrant of Attorney, to be ſet afide. The 
Defendants moved that the ſaid Judg- 
ment entered upon Record, ſubſequent to 
the Iſſue joined, might be ſtruck out of the 
Roll, in order that Defendants might make 
up the Record for Trial by Proviſo: The 


clared that the ſaid Judgment might be 
vacated in proper Manner, by Virtue of 
i the former Rule for ſetting it aſide; and 
a Facatur hoc Judic was accordingly en- 
tered on the Margent of the Roll. 


Fray againſt Smith. 


OTION to arreſt Judgment for a 
Defect in the Award of the Fenire, 
which was in Enghfp, and followed the 
old Latin Form (Twelve and ſo forth) for 
 Duodecim, &c. and fo on. Upon ſhewing 
Cauſe, the Court were of Opinion- that 
| * 


Court denied to make any Rule, but de- | 


Judgmen = 159 


the Venire was awarded well; the Intent of 
the Parliament being- to tranſlate no more 
into Engliſb than was before in Latin; but 
being told the ſame Queſtion. was depend- 
ing in the Court of King s Bench, the 
Court enlarged the Rule till next Term. 


Scott againſt Ferrall, in Covenant, Das 
mage laid 20 J. Eaſter 6 Geo. * 


JLaintiff, upon the Trial, proved Da. 
mages to the Amount of 13 J. Def 

dant ſet off a mutual Debt of 5 J. 45. and 

Plaintiff obtained a Verdict for 71. hs. The 


Proceedings were in Latin, Tad the Das 
mages being under 10 J. the Court had 


Judgment, Qzonſq; Gc. which was dif- 
charged, 

the Cauſe of Action — be the Plaintiff's 
Demand, and not the finding of the Jory. 


Rivers, and others, againſt plumlee. 


Summons for Time to plead was ſerved 
I upon Mr. Lyte, Plaintiffs Attorney, 
who attended at the Time appointed by 
the Summons, and ſtaid an Hour; but 
Mr. Zones, Defendant's Attorney, did not 
attend; whereupon ' Mr. Lyte, Plaintift's 
Anorney, ſigned Judgment, which 40 
aſide 


made a Rule to ay the Entry of final 


the Court being of Opinion that 


1 2 the Rule. 
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afdo by the Court as irregular, for wan 
of diſcharging the Summons. | 


Clpch againſt on. Trin. 6 & 


7 Geo, 2. 


CTION of Debt upon Bond ; the 
Ain Dif was in the Declaration put 
in TIT: as in the Bond, - Chapph moved 
in Arreſt of Judgment upon the late Act of 
Parliament, that all Proceedings at Law 
ſhould be in Engliſb, and obtained a Rule 
Ni. Afterwards Eyre ſhewed Cauſe, and 

the Court were of Opinion that the Alias 
Dia, if ſet out at all, muſt be ſet out in | 
the ſame Language as in the Decd, and 

would otherwiſe be erroneous, and * 


pan ter again ft Coppin.” 


NORBERT moved to ſet aſide the Tudg- 
2 ment ſigned for want of a Plea, upon an 

AFdavit of the Delivery of a Plea to Plain- 
tiff's Attorney in due Time, which was a 
Plea of an Outlawry againſt Plaintiff, inthe 
King's Bench Snaded in Bar; but not ſub 
pede Sigilli. Chapple defended the Mo- 
tion; and inſiſted, that the Outlawry not be 
ing pleaded ſab pede Sigilli, Plaintiff was 
not * to accept it, and therefore might 
regularly 


Wan a . N 
* 43 5 th 15) 4 . o LG” N : * £ * . 
. . „ * 4 * * 7 * 
© , * * 4 d. | : k ot 
| , 1 n Nr 
- = , I * - oof 
* * 4 


4 7" 


Judgments. 16. 
regularly ſign Judgment, cited 1 Salk. 217. 
Curt bew 220. The Court ordered it to 
be moved again; and Corbet, when the Mo- 
tion came on the ſecond Time, argued 
that the Plea being pleaded in Bar, and 
not as a Dilatory, differs it from the Caſes 

uoted by Chapple. Corbet quoted Coke's 
756. 128. 1 Latw. 40. 2 Mod. Atkins 
and Bayle. _— replied, That Lord 
Chief Juſtice Holr's Words in Curtbeu and 
Salkeld go both to Pleas in Bar and Abate- 
ment, where the Outlawry is in another 
Court. Per Car : Sir V. Willypoles's Caſe. 
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quoted. Plea in Bar not dilatory, Plaintiif 
cannot take upon him to judge of the Plea 
in Bar, he ſhould apply to the Court, or 
demur. Rule made to ſet aſide the Judg- 
ment. . 


Farrance againſt Brignall, in debito ſuper | 
„„ 120 


ATNES moved to ſet aſide the Judg- 

D ment upon an Afﬀidavit of a Demand 
of Oyer of the Bond the 29th, of May (be- 
ing the ſame Day whereon a Plca was de- 
manded) and of the Service of Mr. Juſtice 
Forteſcue's Sumi mons the ſame Day for Oyer, 
and Time to plead. Darnal for Plaintiff 
oppoſed the Motion, and produced an Affi- 
davit that Oyer was not demanded, nor 
0 = Summons 


162 Jubgments 


Sammons ſerved kill after the Rule for 


1 was out. Court refufed to make 


wur 3 and. Wife, Aininiftratrix, 
a int Stone. 


"HE Writ was. returnable in Hillary 
I Term, and a Declaration left in he 

Office the fame Term; and afterwards an 
Appearance entered by Plaintiff, according 
to the Act of Parliament; but no Notice 
of the Declaration was given till the 12th 
of April for Defendant to appear the firſt 
four Days of this Term. Chapple moved 


having been left in the Office before the 
Appearance entered ; and a Rule Niſi was. 
granted. Belfield : afterwards ſhewed Cauſe, 
and Court difcharged the Rule, the Decla- 

ration being a Declaratioh well delivered 
only from the. Time of the Notice; but 
Court made another Rule to ſet aſide the 
Jude dement upon Payment of Coſts, plead: 
mg an iſſuable wg and Ag ſhort No- 
tie, of Welker 


* Movle, an Anorny, anf Fambam. 


r ; HE Attachment of privilege was re- 
turnable on Friday next after the 
Morrow of the- Holy Trinng,. with _ ce 


to ſet ad the Judgment, the Declaration | 


on Corbet's Motion. 


Judgments. 165 


for Defendant to appear on the 25th of 
May. Appearance was entered by Plain- 
tiff June 1, and Judgment afterwards fign- 
ed. © Defendant moved to ſet afide the 
Judgment, the Appearance being entered 
by 1 one Day, if not two Days be- 
fore Time for Defendant's appearing 
was expired; and a Rule Niſi was granted 
Hawkins and Darnal 
afterwards ſhewed Cauſe, and, inſiſted that 
the Cauſe of Action was above 107. (vis. ) 
13 J. and upwards; and therefore this was 
not a Procecding upon the laſt Act of 
Parliament, but upon the Act 12 Geo. 1. 
whereupon Defendant has but four Days 
to appear. Court were of Opinion, that 
no Sum being mentioned in the Writ, it 
ſtands at large, and the Appearance by Plain- 
tiff was irregularly entered; but it appear- 
ing that Defendant had afterwards Notice 
T the Declaration being left in the Office, 
he ſhould have applied before Judgment, 
and was too late after Judgment; and 
therefore the Rule was diſcharged. 


Glaſcock againſt Martin. Mich: 7 0. 15 


HE Iſſue Book was left in the Office, 
and Notice thereof left under the 
Chamber-Door of Mr. Field, Defendant's 
Attomey, the fame - DIY, by Mr. Cole, 
. M 2 Plaintiff": 8 


Plaintiff's Attorney, who could not that 
Day find Field, but next Day found him at 
his Chambers, and gave him Notice that 
the line Book was left in the Office; and 
demanded the Money due for the ſame, 
which Field retuſed to pay, inſiſting that 
the Iſſue Book ought to be brought to 
him; whercupon Cole ſigned Judgment. 
The Court, upon hearing Counſel on both 
Sides, and the Report of Prothonotaries, 
Cooke ard Thomfon, held, that Defendant's 
Attornies muſt pay for Iſſue Books at their 
Peril; and if they are not to be found, 
llue Books may be left in the Office, and 
diſcharged the Rule obtained to ſet aſide 
the Judgment Nift; but let Defendant in, 
to try the Merits, and ſet aſide the Judg- 
ment upon Payment of Coſts, pleading the 


* 


Trial. 


| Welland, an Attorney, againſt Rock. 
EE TTL . 


Efcndant moved to ſtay Proceedings 
in · an Action brought for Fees, no 
Bill of Fees having been delivered, and ob- 
tained a Rule Niſi; but upon ſhewing 
Cauſe, the Court were of Opinion that 
they could not conſider the Matter as an 
Irreguiarity becauſe it is illegal, and againſt 
an Att of Parliament; but ſet aſide the 


Judg- 


General luc, and taking ſhort Notice of J 


Judgments. 165 
Judgment and Inquiry upon Payment of 


Colts, bringing the Money into Cour”, plead- 
ing the General liſue, and taking ſhort No- 


tice of Trial. 


Taylor againſt Slocomb. 


A Rule to plead was given in Trinity 
'Ferm laſt; and Detendant 3 | 


Time, by Mr. Tuſtice Reewe's Order, t 
_ plead till the firſt Day of this Term ; od 
for want of a Plea the Plaintiff ſigned Judg- 
ment of this Term, without giving a new 
Rule to plead; which Court held to be 
regular, the Rule to plead given Jaſt gs | 
being enlarged, by the Judge's Order, to 
the firſt Day of this Term. Chapple for 
— Urlin for Defendant. 


Lazenby againſt Bradley. 


"HE Writ was returnable the firſt Re- 
turn of this Term; whercto Defen- 
dant appeared by his Attorney, and Plain- 
tiff declared in 7orkſhire, gave a Rule to 
lead, and after demanding a Plea, ſigned 
333 for want thereof in four Days; 
Defendant moved to ſet aſide the Jude- 
ment: And the Queſtion before the Court 
was, Whether in this Caſe the Defendant 
ſhould have four or cight Days to plcad 2 


And the Court held, that purſuant to the 
M 1 Rule 


Judgments. (' 
Rule of Court made in Michaelma Term, 
the third of his preſent Majeſty, in all Caſes 


166 


upon Writs returnable the firſt or ſecond 


Return of any Term, if the Plaintiff doth 
not declare in London or Middleſex, or the 
Defendant lives above twenty Miles from 
London, the Defendant hath eight Days 
time to plead, and therefore ſet aſide the 
Judgment. 1 . 


Robinſon againſt | Sparrow. 


ARD, Plaintiff's Attorney, tender- 
ed the Iſſue Book to the Clerk of 
Horne, Defendant's Attorney, and demand- 
ed Payment for cntring Defendant's Appear- 
ance : Horne's Clerk offered to pay the reſt. 
of the Money demanded, but refuſed to 
pay the Money demanded for entring the 
Appearance; whereupon Vard ſigned Judg- 
ment, and Defendant moved to ſet the 
ſame aſide. Per Cur : Defendants Attornits 
muſt pay the Money charged upon the Iſſue- 
Book, which Plaintiffs Attornics are to re- 
ceive at their Peril, and therefore Judg- 
ment was held to be regular; but the 
Merits not having been tried was ſet aſide 
upon Payment of Coſts, pleading the Ge- 
ee Illue, and taking ſhort Notice of 
Tria 9 : =_ — 


Blaxland, 
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Blaxland, an Attorney, Kan Burges, 
Widow. 


Eclaration filed November 3, NM 
and Rule to plead given the fam. 

Day. November 12, a Releaſe a. 
with a Profert in Cur,, and the fame Day 
Oyer was demanded by the Plaintiff in 
Writing. Noo. 14, in the Afternoon, Judg- 
ment figned "Xi want of Qyer. Queſtion, 
Whether Plaintiff could ſign his Judgment, 
the Defendant not having given Cyer ac- 
cording to the Demand e Noc. 26, 1733, 
Upon this Point all the Judges were of 
Opinion, that in Caſe the Defendant pleads 
with a Profert, and Qyer be 4 E 
and not given in a reaſonable Time, the 
Plaintiff may ſign his Judgment without 
applying to the Court to ſet aſide the Plea, 
it being eſteemed as no Plea till verified i by 


Oyer. 


Charlton againſt Hankey and another, 
| Hill. 7 Geo. 1 


HE Capias was returnable the 2 7th 


T of October laſt, and Judgment 5 
November 7 following. Chapple moved to 


ſet aſide the Judgment as ſigned the 1 2th 
Day after the Return of the Writ, which 


was one Day too ſoon, the Defendant having, 
M 4 _”y 
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168 Yudgments. 
by the late Act of Parliament, eight Days 
to appear after the Return of the Writ, and 
by the Practice of the Court four Days af- 
terwards to plead: And the Court made a 
Rule to ſhew Cauſe; whereupon Darnall 
ſhewed for Cauſe, that the Declaration 
was left in the Office de bene efſe (purſuant 
to the Rule of Court made in Michatlmas 
Term 3 K. Geo. 2.) on the third of Noocm- 
ber and Notice thereof that Day ſerved up- 
on Defcndant, and a Rule to plead given 
the ſame Day; and on the 7th of Novem- 
ber, Defendant not having appeared, Plain- 
titt, upon the uſual Affidavit, entered an 
Appearance for him; and aſterwards, the 
ſame Day, ſigned Judgment, which the 
Court held to be regular, and diſcharged 
the former Rule. „„ 


2 % 
3 
.. 


Boſanquet againſe Rondeau. 


HE Writ was returnable in eight 
I Days of St. Hillary, Fan. 20, and 
Declaration filed in the Office de bene efle, 
Fanuary 23, and Notice given Defendant 
that Day, and a Rule to plead given, 
which was out on Saturday the 26th of Ja- 
nuary. On Monday Morning the 28th 
_ Plaintiff entered Defendant's Appearance, 

and in the Afternoon ſigned Judgment, 

The Court, upon hearing Counſel on both 
Sides, were of Opinion, That by the yo 
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Act of Parliament the Defendant hath eight 
Days to appear after the Return of the 
Writ, (viz.) excluſive of the Return-Day, 
and therefore ſet aſide the Judgment, the 
Appearance being entered, and Judgment 
ſigned one Day too ſoon. Darxal for 
Plaintiff ; Chapple for Defendant. — 


Coulfon againſt Turbull and other. 


Pr” was ſigned againſt all the De- 
J fendants in a joint Action, though one 
of them never had Notice either of the 
Writ or Declaration. Wymme and Iright 
moved to ſet aſide the Judgment, and a 
Rule was made Niſi; whereupon Eyre 
| ſhewed for Cauſe that a Writ of Inquiry 
was executed, and therefore the Motion 
came too late: But per Cur, the Judgment 
can never be good as to that Defendant 
who was not ſerved; and therefore the 
Judgment being joint muſt be ſet aſide as 
to all. CCC 


Amey and Garlick. Eaſter 7 Geo. 2. 


"HIS Action was brought againſt the 
Defendant as an unmarried Woman: 
She and her Husband plead in the following 
Manner, to wit, And S. H. and 4. his Wife, 
late the ſaid 4. Garlick, and introduce the 
Plea with the Marriage, and then ſay that 
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750 _Yudgments, Go 
-the ſaid 4. Nun Aſumpfit. Plaintiff ſighed 
Judgment as if there had been no Plea in 
the Cauſe, which was ſet aſide upon hear- 

ming Counſel on both Sides. Chapple for 

_ Plaintiff; Belſteld for Defendant. 


n Sedgley againſt  Weltbrooke. Trin. 
mM” 7 & 8 Geo. 2. ; 5 


WT "HIS was an Action of Debt upon a 
1a Judgment. Defendant moved to 
ſtay the Proceedings pending a Writ of 
Error, which the Court ordered upon gi- 
ving Judgment in this Action. A Rule of 
Court of King's Bench was produced, 
whereby Proceedings were ſtaid without 
giving Judgment pending the Writ of Er- 
= ; but per Cur, the Practice is otherwiſo 
here. 2 


Camp Qui tam, Sc. againſt Gale. 


|} NEfendant moved in Arreſt of Judg- 
| ment the laſt Day of the Term, but 
had no Affidavit of Notice of the Motion. 
The Court made the common Rule to ſtay 
the Entry of final Judgment till Cauſe 
ſhewn, but declared, that for the future 
they would never make a Rule to ſtay 
upon a Motion in Arreft of Judgment the 
laſt Day of a Term without Notice. Chap- 
ple for Defendant. BELLS 


0: 


Smith 
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5 bah againſt Randall. Mich. 8 G. © 


3 


HIS was an Action 
Nul tiel Record. upon a Bail- Bond. 
Defendant pleaded comperuit ad dim: 
Whereupon this Iſſue was joined, and this 
1 2 4.) being the Day iven for 
Defendant to bring the Record af the Ap- 
pearance into Count, he did produce a Re- 
cord of Bail and Surrender thereupon ; but 
one Perſon only being Bail, it was looked 
upon as no Bail, and Plaintiff had Judg- 
ment. Hawkins for Defendant, Bapnes 
for Plaintiff, E: 


Hd againſt Southoule. 


YEclaration delivered at the Houſe of 
| Defendant's Attorney between 11 and 
12 0 Cleck at Night held irregular. All 
Tranſactions of this Sort muſt be bofore 8 
at Night, as held in Cooke againſt Ybetſon, 
 Trin.5 & 6 Geo. 2. But it appearing that 
a Plea was demanded October 26. and that 
Defendant did not move the Court till 
November 7. although. Judgment was fign- 
ed Oftober 28. Defendant hath not com- 
plained in the firſt Inſtance as he ought, and 
therefore the Rule to ſhew Cauſe why che 
Judgment ſhould not be ſet aſide was diſ- 
charged. Belfield for Plaintiff; Tylin for 
Defendant. 

„Niete; The Hour was aterwards made. 


Upon an Iſſue of 


Grey 


do plead could be given. Chapple for De- 
fendant; Eyre for Plaintifft. 
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Grey againſt Saunders. Hill. 8 Geo. 2. 


HE Writ was returnable tres Mich. 
1 and an Appearance centred by the 
Plaintiff. The Declaration was left in the 
Office November 9. and Rule to plead 
_ ten given, Notice of the Declaration 
filed was ſerved upon Defendant Novem- 
ber 11. Defendant moved laſt Term to ſet 
aſide the Judgment, and obtained a Rule 
to ſhew Cauſe, which was made abfolute 
upon hearing Counſel on both Sides. The 
Declaration not being delivered de hene eſſe 
was only well delivered from the Time of 
the Notice, and before that Time no Rule 


Belwood againſt Chambers, Executrix. 


FOUR Judgments had been ſigned a- 
1 gainſt the Defendant, and Defendant 
had complained againſt Plaintiff, and Mr. 
- Rowning her Attorney, for a vexatious 
- Proceeding in multiplying Suits, and had 
obtained a Rule for Plaintiff and Rowning 

ta ſhew Cauſe why two of the Judgments 
ſhould not be ſet aſide with Coſts ; and 
upon ſhewing Cauſe, it appeared that the 
firſt Judgment was after a Verdict ſigned 
poſt mortem Defendentis ſecundum Statu- 
by rana 
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tum; the ſecond was an Action of Debt 
upon the firſt Judgment, wherein Plaintiff I 
recovered de Bonis Teftatoris; the third © 
ſuggeſting a Devaftavir, was a Judgment I 
de Bonis propriis; the —_— 00 in an 
Action brought upon the third judgment, 
wherein Dekendane was held to Bail; 
wherefore it was infiſted by Plaintiſt, Uh 
the whole Proceeding was perfectly regu- 
lar, and that the third Judgment, which 
was the firſt whereupon Plaintiff could 
bring an Action of Debt to hold to Bail, 


was the firſt compleat Judgment. Defen- 

dant had brought a Writ of Error; where- 
upon the ſecond Judgment was affirmed in 
the Court of King's Bench, and lay by till 
after the fourth Judgment before ſhe made 
any Complaint of Irregularity or Vexation, 
without ever offcring any SatisfaQion for 
Plaintiff's Demand. For the Defendant it 
was urged, that a Deoaſiavit might have 
been ſuggeſted on the firſt Judgment, and 
that Multiplying ſo many Suits was vexati- 
ous and oppreflive ; and a Caſe was quoted, 
Cooper againſt Draper, Trin. 5 Geo. where 
the Court had ordered an Attachment a- 
gainſt Mr. Velland the Attorney for load- 
ing the Defendant with Action upon Action 
of Debt upon Judgment. Court were f 
Opinion, that no Irregularity appeared in | 
the Plaintiff, and that the Proceedings are 
warranted by Law, if there is any Herd: 


0 


hip upon the enden, it is occaſioned 
_ by His own ſtanding out, and therefore dif- 
charged the Rule. Chapple for Plaintiff | 
; and ** Eyre for Defendant. | 


Lon g againſt Lingood. 


YI Lane replied to a Plea of a Record 
| © of a former Recovery of the ſame 
Debt, qeod non ha betur aliquod tale Reeor- 
adm, and gave Notice upon the Back of 
| the Re Heston to execute a Writ of In- 

airy of Damages i in Caſe Judgment went 
br kim upon the Iſſue of Natl tiel Record: 
Deſendam n moved to ſet aſide the Inquiry 
Fe want of due Notice, and inſiſted that 
this Caſe is not within 'the Letter of any _ 
of the Rules of Court obliging Defendants 
to take ſhort Notice. A Rule was made 
to ſhew Cauſe, which was afterwards diſ- 
charged upon hearing Counſel on both 
Sides, If this Cafe be not within the Letter 
of 'the Rules, it is within their. Intention, 
and is warranted by the conſtant Practice 
of the Court. Eyre for Plaintiff; Wright 
for Defendant. 1. 


Warren againſt ba Baer 8 G. 2. 
Tu Ti reſpaſſ. F h HE Plaintiff deelaidd 
ſp . gare cum. Belfiell 
moved i in Ane of 
1 


udgment, but no Rule 
was 


. a 1 be , 2 1 of 8 74 
* * , * n 3 2 —— " N 2 4 "= * hl 3 E * * a 
l + py * A 2 4 - # * 4 % PSY. | 3». 's * * 
- 2 , ated Beads nd 6 r n 
7 . rn * N h L 
l " „„ at. at tins roo 
; 3 * 8 3 1 
* 4 - 


Javgments; * 


was e the Court being of Opinion; 
that though the cm in the Count, if it ſtood 


alone, might be bad, yet the Recital of the 
Original which goes before helps it. Glarke 


againlt Lucas, Mich. 2 Geo. 2. 1 Caſ 
which was removed into the King's Bonell 


by Writ of Error, and remains there unde 
1 


Jones * Wilkinſon. 


"HE Appearance was regularly 4050 
by Plaintiſt, and before Judgment 
Defendant employs an Attorney, and gives 
Notice thereof to Plaintiff's Attorney. The 
Queſtion was, Whether it was neceflary to 
demand a Plea of Defendant's Attorney 
before Plaintiff could fign Judgment, and 
the Court was of Opinion, that the Ap- 
pearance being entred by Plaintiff, he ought 
to go on upon the Act of Parliament, and 
it is not neceſſary in that Caſe, that a Plea 
_ ſhould be — Darnal for Defen- 
| deat y Compns for Plaintiff. 


Arden againſt Lamley. 


Waintiff s Attorney, after Writ of Error 
brought, artfully delayed ſigning his 
final Judgment till the Writ of Error was 
ſpent, — then brought an Action of Debt 


Pro- 


_ the — The Court ordered 8 
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Procecdings in the Action upon the Judg- 
ment to be ſtaid, and a new Writ of Error 
to be brought at Plaintiff's Attorney's Ex- 
PEnc®. | 


Maſon, on the 


Demiſe of Kendale, againſt 
Hodgſon. | 


In Ejettnent HE Declaration was 
in Cum Staff. 1 delivered to the Te- 
nant in Poſſeſſion in Trinity Vacation laſt, 
with Notice to appear in Hillary Term then 
next. Tbe Tenant in Michaelmas Term 
laæaſt entered an Appearance by his Attorney, 
but did nothing farther, and four Days af- 
ter Hillary Term the Plaintiff finding no 
Appearance entered of Hillary Term, and 
no common Rule being entred into or Plea 
ded, ſigned Judgment againſt the Ca- 
mal Efector. The Tenant moved to ſet 
a aſide the Judgment, and on hearing Coun- 

ſel on both Sides, the Court was of Opi- 
nion that the Judgment was regular, the 
Appearance ſhould have been entred of the 
Term mentioned in the Notice; but as the 
Title had not been tried, the judgment 
was ſet aſide upon Payment of Coſts, en- 
tering the Appearance of the proper Term, 
and entering into the common Rule by 
Conſent. Birch for Defendant; Skinner 
r mn”: 
I 


| Atterbury 
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Atterbury againſ} Troward. Trin. 
„ 


A Plea in Abatement pleaded within 
four Days after the Declaration de- 
livered, without taking the Declaration 
out of the Office, or paying for the Appear- 
ance which was entered by Plaintiff accord- 
ing to the Statute. The Plea was held to 
be pleaded regularly, and Judgment ſigned 
for want of a Plea was ſet aſide. Belfield 
for Defendant ; Chapple for Plaintiff, 


Taylor againſt Lawſon. 


| _— delivered in the Country held to 
be bad, though with Notice to ſet off 
a mutual Debt, which Notice muſt neceſ- 
ſarily be proved at the Aſſizes by the Perſon 
that delivered it, with the Plea; but the 
Plea being delivered the firſt Day of laſt 
Term, and the Country Attornies both 
living in the ſame Town, the Judgment 
was ſet aſide, and Coſts were ordered to 
attend the Event of the Trial. Eyre for 
Plaiatiff ; Chapple for Defendant. 


N  Haſelfvot 
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178 Judgments. 
Haſelfoot againſt Duke. Mich. 9 G. 2. 


B. Agreement of the Country Attornies 


the Iflue was to be delivered in the Coun- 
try; but being tendered in Town, and not 
paid for by the Agent, Judgment was ſigned, 
which was held to be regular, the Agree- 
ment being void. Wright for Plaintiff ; 
Eyre for Defendant. Vide Elwood againſt 


Elwood, Trin. 6 v1 7 Geo. 2. ” 
Craven againſt Arllabie. The ſame 


_ againſt Anderton. 


Motion was made to ſet afide the 


1 Judgments in theſe Cauſes, and the 
Irregularity complained of was, that the 
Rules to plead were given before the No- 

tices. of the Declarations being left in the 
Office were ſerved upon the Defendants, 


the Appearances having been entered by 


Plaintiff, and the Proceeding upon the At 
of Parliament. It appeared that Plaintiff's | 
Attorney finding his Miſtake waived his 
Judgments, ſtruck out the old, and gave 


new Rules to plead, and after they were 


expired, ſigned Judgments again; and the 


Queſtion was, Whether he could do fo 
without Leave of the Court. Per Cur It 
is only one Entry upon Record in each 


Cauſe, and the former Judgments * 


Judgments. 179 
by the Prothonotary's Book to be ſigned by 
Miſtake, and the latter are regular. Eyre 
for Plaintiff; Sinner for Defendant. 


Bray àgainſt Booth, 


9 — pleaded a Tender, but 
93 brought no Money into Court; gave 
a Rule to reply, and for want of a Repli- 
cation ſigned a Non-prot. Plaintiff looked 
upon the Plea as a Nullity, the Money not 
being brought into Court, and figned Judg- 
ment after the Non pros obtained, and now 
moved to ſet aſide the Non- pror. The 
Defendant moved to ſet aſide the Judg- 
ment, inſiſting that Plaintiff could not re- 
gularly ſign Judgment till the Noz-pros was 
| ſet aſide; and of that Opinion was Sir 
George Cooke, but the two other Protho- 
notaries reported the Practice contrary; 
and the Court was of Opinion that the 
Non: pros not being rightiy obtained, Plain- 
tiff might proceed in the ſame Manner as 
he might have done in caſe ſuch Non: pro: 
was not ſigned; and conſequently the Judg- 
ment is regular, and mult ſtand ; and the 
Non-pros being irregular mult be ſet aſide. 
G/zde for Defendant ; Wright for Plaintiff, 


N 3 Lane 


180 Judgments. 


Lane againſt Smith. Mich. 10 Geo. 2. 


FT ER Defendant had procured 
Time to plead by a Judge's Order, 
pleading an iſſuable Plea, he pleaded a 
Tender as to Part, and Non aſſumpſit as to 
the Reſidue. Plaintiff looked upon the 
Plea as a Nullity, and ſigned Judgment. 
It was urged that Plaintiff had taken the 
Plea out of the Office, which was an Ac- 
ceptance of it; but per Cur, the Plea is a 
Nullity, and the Judgment is regular, 
_ Skinner for Defendant; Agar for Plaintiff. | 


Whitehead against Shaw. The ſame 
hs againſt Whitheld. 


A Judge's Summons for 'Time to plead 
was taken out and ſerved after the 

Rule for pleading expired, notwithſtanding 
which Plaintiff's Attorney ſigned Judgment, 

which was held to be regular. A Judge's 
Summons regularly obtained is a Stay of 
Proceedings till diſcharged, or other Order 

made thereupon ; but it is an Abuſe upon 
the Judge to apply for his Summons after 
Rule to plead expired, when no Summons 
ought to be. granted; and therefore this 
Summons unduly obtained is no Stay of 


Proceedings. an for Plaintiff; Bootle 
for Defendant. 


Leaver 


Dudgments. 187 


Leaver againſt Whitcher. Hill. 10 G. 2. 


Dune! having regularly ſigned Judg- 
ment, Defendant obtained a Rule to ſet 
it aſide on Payment of Coſts, pleading an 
iſſuable Plea, Gc. Defendant afterwards 
pleaded the Statute of Limitations, and 
Plaintiff moved to ſet the Plea afide. A 
Rule was granted to ſhew Cauſe, and made 


abſolute. The Court never give Leave to 


| plead this Plea after a regular Judgment 
ſigned. Defendant muſt be bound to plead 
the General Iſſue, unleſs in caſe of a fair 
and honeſt Defence, where a Juſtification 
ly neceflary. Hawkins and I} right 


is abſolute ly 
| for P lainti 3 Draper for Defen d an t. ts 


Rolt againſt Way. Eaſter 10 Geo. 2. 


_ FYLaintiff's Attorney ſent a Copy of the 
© Iflne to the Chambers of Defendant's 
Attorney in Clifford's Inn, on a Friday, 
when Defendant's Attorney and his Clerk 
were in Southwark attending the Mar bal 
Court. The Porter of the Inn was left in 
the Chambers, to whom the Iflue-Book was 
tendered, and the Money charged thereon 
demanded, and he not paying the ſame, 
Judgment was ſigned, which was held re- 
gular, but was ſet aſide on Payment of 
Colts, &c. Attornies muſt leave proper 

5 N-3-— Perſons 


182 Judgments. 
perſons at their Chambers to do their Buſſ- 


neſs in their Abſence, Hkinner for Defen- 
dant; Compns for Plaintiff. 


Fenn, on the Demiſe of Sawell, anf 
Jolly and others. 


In Ejett- \Efcndants appeared, pleaded 
ment. and entered into the com- 
mon Rule by Conſent, but their Attorney 
neglecting to pay for the Iſſue- Book, Judg- 
ment was ſigned againſt Dex the Caſual 
Ejector. This Judgment was ſet afide as 
irregular, Plaintiff might have ſigned Judg- 
ment againſt Defendants,who had appeared, 
for Non-payment. of the Money 
Iſſue- Book, but not againſt the Caſual Ejec- 


2 Chapple and Urlin for Defendant 
Prime for Plaintiff. - ; 


Ottiwell against D' Aeth. Tin. 
0 10 & 11 Geo. 6 


F ER Rule to plead ling” De- 

A fendant obtained and ſerved a Judge's 
ummons for Time to plead. Plaintiff's 
Attorney, notwithſtanding the Summons, 
ſigned Judgment. Defendant moved to ſet 
_ glide the e and on ſhewing Cauſe 
fie Court held the Judgment to be Rs 
lar, 


for the 


Judgmenes, 
lar. A Summons for Time after Rule to 
plead expired is not a Superſedeas or Stay 
of Proceedings. The Judge was impoſed 
upon, he would not have granted the Sum- 
mons, had he known the Rule was out. 
The Judgment is regular, but was ſet 


General Iſſue, and taking ſhort Notice of 
Trial. Price for Defendant; Belfield for 


on Bond. Mich. 11 G. 2. 


2 NEclaration was delivered with Blanks, 


Evening Oyer was given, and Plea de- 


Defendant ought to have the ſame Time 
to plead after Oyer given as remained un- 
expired of the Rule to plead at the Time 


; of Oyer demanded. Agar for Defendant 3 


Skinner for Plaintiff, [© 


Lovell 


aſide on Payment of Coſts, pleading the 


Sim pſon againſt Daffield Adminiſtrator, 


| and Rule to plead given October 4. 
The 26th Blanks were filled up, and De- 
fendant at the fame Time demanded Oyer 

of the Bond. The 27th at Eight in the 


manded, and 28th Judgment was ſigned, 
which was held irregular, and ſet aſide. 
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Lovell 4 agai nit Dev, 


NEſendant AM laſt Aſſizes obtajoed A 

” Judge'sOrderfor'Time to plead,plead- 
ing an iſſuable Plea, and taking ſhort Notice 
of Trial, but did not plead to Iſſue, and 
for want thereof Plaintiff ſigned Judgment. 
Defendant moved to ſet. aſide the Judg+ 
ment, pleading to Iſſue, and paying Coſts, 
and obtained a Rule to ſhew Cauſe, which 
was diſcharged, Plaintiff having loſt the 
Benefit of the laſt Afſizes, Draper for 
Plaintiff; Capper for Defendant. 


Craven againſt Hanley. 


1 HIS was an Action of freſſ WY oh 
1 whercto Defendant: pleaded a Ros = 

| Jubtkration, Plaintiff took Iſſue, and De- 
tendant obtained a Verdict. Plaintiff moved 
in Arreſt of Judgment, and the Court heard 
Counſel on both Sides ſeveral Times, and 
took Time to conſider, and in Zafter Term 
iſt made a Rule to ſtay. the Entry f 
lane on Defendant's Verdict, and that 
laintift ſhould have Leave: to ſign Judg- 
ment, the Treſpaſs being confeſſed by the 
Plea. Pending the Conſideration of the 
Court, ro Prin died, and laſt Term 
Plaintiff obtained a Rule for Defendant's 
Executor to ſhew Cauſe why he ſhould 


not 


Judgments. 1385 


not enter Judgment aunc pro tunc, which 


Rule was made abſolute. It was urged 
for Defendant's Executor, that Plaintiff 
hath delayed himſelf. He was to blame 
in joining an immaterial Iſſue; but per Cur, 
the Party muſt not ſuffer by the Court's 
taking Time to conſider. of Eyre for Plain- 
tiff; Parker for Executor Defendant. Bak 
ler againſt Delander, Tris. 1 Geo. in B. R. 
Taylor againſt Mathews, Hill, 2 Geo. in 


Browne againi# Godfrey. 


© \Efcndant's Attorney took out a Sum- 
41 # mons from Mr. Juſtice Forteſcue for 
Time to plead in the Beginning of Trinity 
Vacation laſt, and attended thereon.” Plain- 
tiff's Attorney did not attend, and before 
the Summons was renewed or diſcharged 
ſigned Judgment. Defendant's Attorney 
offered to plead iſſuably, and take Notice 
of. Trial Time enough for Plaintiff to have 
tried his Cauſe at laſt Aſſizes; but Plaintiff 
refuſed to accept the Plea, and inſiſted on 
his Judgment. Per Cur: The Judgment 
ſigned without diſcharging the Summons is 
irregular, and muſt be ſet aſide. Eyre for 
Defendant ; Parker for Plaintiff, _ 


Grimes 


— 
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Grimes againſt mer 


TELD per Car, that thou gh Judg- 
ment be irregular, — cannot 
move to ſet it afide, unleſs the Motion be 
made two Days before the Day appointed 
| for the Execution of the Writ of Inquiry of 
Damages, (according to the Report of Pro- 
thonotary Thomſon, who quoted Smith 
againſt Jenks, Hill. 5 Geo. 2.) the Irregu- 


Notice of the Declaration ſerved: on De- 

fendant, after Appearance enter d by Plain- 

tiff according to the Statute. 

If the Ieregularity 
ſcribed to the Copy of Proceſs, the Motion 

muſt be made before Judgment ſigned; if 
in the Notice of Declaration, two Days 
before the Time a —— for the Egecu: 
tion of the Writ Inquiry. . ö 


 Prudhoe againſt Armſtrong g. Hill 5 


* Geo. 2. 


Efendant, prevailed to ſet aſide a regu- 
lar Judgment on Payment of Colts; 


and preſſed to be let in totplead a Special 
Juſtification ; but Plaintiff — been de- 
layed an Aſlizes, the Court 2 Defen- 


dont | to > plead the General Iſſue. 


Roundell 


larity complain d of being a Defect in the 


be in the Notice ſub- 5 


— 


who relided at Jamaica, was living and in 


Agent, Time to 
comes to Town 
for a Plea, and for want 1 ſigns Judg- 


Neet was expired. This Judgment was held 


irregular, and ſet aſide; all 
Sort are to be tranſacted by the — 


e for Defendant ; ; Birch for — 


Judgments. 
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Roundell againſt Powell. 


O00TLE moved for Leave to enter 
Judgment upon an old Warrant of 
Attorney, upon an Affidavit that Defendant, 


good Health, and had been ſeen and con- 


vers d with there by the Perſon who made 
the Affidavit on the 13th of September laſt. 

He failed from Rides very ſoon after- 
wards, and arrived at London the 15th 


of Ne ee * en wa 
ye granted. | 


Wallace againſt Willingrn ; 


| T; illing fleet, Agent for Worrall, Plain 

 tiff's Attorney, gave Vilmot, Defendant's 8 

ond, after which Vorrall 
imſelf, calls upon Vilmot 


ment before the Time given by Stilliug- 


[atters of this 


in Town, and not by Country Attomni 


- Staflord 
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Stafford againſt Little, 


HIS was an Action upon the Cafe 
on a Promiſſory Note, whereto De- 
fendant pleaded Nil p Fg Plaintiff looked 
upon the Plea as a Nullity, and ſigned 


Judgment for want of a Plea; which the 
Court held to be regular. 


| Evans againſt Tillam. TO 
Cw ret Oftab' Hillar. Declaration 
left in the Office 


January 23, and 


Rule to plead given; the 3oth Plaintiff en- 


KRegularity of the Judgment was, that no 


Dcclaration left in the Office, ſignifying that 


tered Appearance by Affdavit, and the 3iſt 
ſigned Judgment. The Objection to s 


Indorſement was made on the Copy y of the . 


it was left conditionally, or de bene efſe. 
ho CHEN ſet aſide without Coſts. 


| Osborne againſt Haddock. | Eaffer , 


11 Geo. 2. 


MOTION made by Skinner ga 
IVI Judgment for Plaintiff upon the 
Iſſue of Nl ticl Record. The Caſe was, 
Plaintift had miſtaken Commorancy in his 
Declaration : Defendant had pleaded in A- 
batement, and annexed Affidavit of the Truth 


of 
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of this Plea. Plaintiff brought a new As- 
tion, and the Defendant pleaded the former 
Action depending, upon which Plaintiff of 
his own Head, without Leave of the Court, 
entered a Nil capiat per breve. The Officers 
were asked their Opinions, who all agreed 
it to be conſtant Practice, and the Court 
allowed it : But then another Queſtion a- 
roſe, Whether Plaintiff could have made 
ſuch an Entry in Caſe the firſt Plea had 


not been in Abatement. Borrett and Thow- 


| ſon ſaid it was confined to Abatements ; 


but Croke thought it might be in all Cafes, 


The Court ſaid it was impoſſible to be ſo, 
and held it confined to Abatements. 


mer and Agar for Defendant ; Draper for 
Plaintiff, - N 


Kin- 


Th King againſt Firebrace, Bart. and 
others, in Deceit, for ſuffering a Com- 
mon Recovery of Lands in Havering 


_ atte-bower Com Eſſex, being Ancient 


| Demeſne, whereof the King is now 


| ſeiſed. Mich. 12 Geo. 2. 


Efendants confeſs the Action, and the 
II King's Attorney remits the Damages, 


and prays Judgment, as appears by the Re- 
cord now read. Compns moved ex parte 
Regis for Judgment, and the Court gave 


Judg- 
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Judgment Niſi Cauſa; and no Cauſe being 
then ſhewn, Judgment was entered. The 


fame Caſe Mich. 3 Treo. 2. The King againſt 
Compns. 


Darlow againſt the late Duke of W harton. 
Hill. 12 Geo. 2. 


COTION by Agar to enter Satisfaction 
on the Record of judgment in Plain- 
tif s Name, nunc pro tunc, Plaintiff be- 
ing dead, after executing a Warrant of At- 
torney to acknowledge Satisfaction, and his 
Adminiſtrator become Lunatick, as appear d 
by the Affidavit of a Phyſician, who at- 
tended her. The Court made a Rule upon 
the late Duke's Truſtees to ſhew Cauſe, 
which on Affidavit of Service was made 
abſolute. 


The King Gast Willis. 


7 Efendant was reported to have fully 
b anſwered ſome of the Interrogatories, 
and to be in Contempt as to others; and 
being brought into Court to receive Judg- 
ment, the Queſtion was, Whether all the 
Affdavits in a Cauſe, Lane againſt Zones, 
containing the whole Charge againſt De- 
fendant, ought to be now read, or only 
ſuch of them as relate to that Part of the 
Charge, which Defendant, on his Examina- 
- tion, 
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tion, hath fully anſwered. The three Pro- 
thonotaries reported, that Defendant being 
in Contempt, his Examination, goes for no- 


thing, and Affidavits containing the whole 


Charge were read. 


Webb, Adminiſtrator of Ruſſell, againſt 


pPpurrell. Eaſter 12 Geo. 2. 


: HIS was an Action of Debt on Judg- 
1 ment, and Nul tiel Record pleaded. 
oe = 


The Caſe was, Action between R 
gainſt Spurrell tried Trin. 10 Geo. 2. 1736. 


and final Judgment ſigned on the Poſtea 
that Vacation, iz. Oftober 19, when the 


Poſtea was taken away by Plaintiff's At- 


Affidavit, that Rſſell died in Auguſt 1736. 
And Draper for Defendant moved upon 


Stat. 18 Car. 2. cap. 8. to ſtay the Entry 
of Judgment, Plaintiff's Repreſentative be- 
ing bound by the faid Statute to enter it 


within two Terms after Plaintiff's Death, 


and this Judgment is not entered yet. Rule 
obtained to ſhew Cauſe. Prime for Plain- 
tiff urged, that the Fee to the Clerk of the 


Judgments for entring Judgment was paid 


at the Time of Signing, and the Party 


may have the Entry made at any 2 ; 
WEE that 


torney, and not brought back to the Office 
to have the Judgment entered till a few 
Days before the Motion. It appeared by 
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The Rule enlarged. Per Cur This Practice 
may be of dangerous Conſequence. Pur- 
chaſers, c. ſhould not be put to ſearch 


ments ſighed, it ought to be ſufficient for 
them to have Recourſe to the Record. Let 


a General Rule be drawn up, that after 


the firſt Day of next Term all Poſteas and 
Inquiſitions, whereon final Judgments are 
ſigned, be left with the Prothonotaries in 
order that the Judgments may be imme- 
diately centered.  - 7 42 


Turner againſt Williams. 


LZ another Court, and Plaintiff looking 


ment, which was held to be regular; and 


the Rule to ſhew Cauſe why the Judgment 


ſhould not be ſet aſide was diſcharged. Bel- 

field for Plaintiff; Hayward for Defendant, 
Wentworth, Bart. againſt Huſtler, Mi. 
dow. Trin. 13 Geo. 2. 

In Wafte. Dlaintiff gave a common Rule 

TJ to plead, and at the Expira- 


.. by 


tion thereof, without giving a peremptory 


I Rule, 


upon the Plea as a Nullity, ſign d Judg- 
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Rule, ſign'd Judgment. Defendant mov'd 
to ſet the Judgment alide, inſiſting that a 
peremptory Rule ought to have been given 
as in a Real Action; and of this Opinion 
were the Court. The Place waſted, as well 
as Damages, being to be recovered in the 
Action by the Statute of Glauc, cup. 5. In 
Mix d Actions a peremptory Rule is neceſſa- 
ry, as well as in Real Actions (except Re- 
plevin) and 8 was ſet aſide 

raper for the Tenant; 


without Coſts. 
Skinner for Demandant. 


4 Jurisdiction. 5 
dons: nnen With 


- "— 
THIS was an Action of Debt brought 
Ifor 20. for a Year's Rent: The 


Damages were laid 100 . A Motion was 
made to ſtay the Proceedings, becauſe the 
Action was beneath the Juriſdiction of the 

Court; but the Court refuſed to make any 

Rule, the Damages being laid as before- 
mentioned. is 


© Doynes 


Downes againſt Nichols. Mich. 1 2G. . 


B RCH moved to ſtay Proceedings, for 
that Plaintifl's Demand was only 6.5. 
6d. which by Affidavit ap ppear'd, but did 
not produce Declaration. 2 No Rule, 


becauſe we never try the Quantum of Plain- 
* s Demand by Aﬀdavic 


— — 


A 
: — * 2 


Poney, Goods, as drought 
into Court. by 


Anonymous Mich. 6 Geo. 2. 


ER Cur : Money may be paid into 
Court upon the common Rule after 


Rule to plead is out, at any Time before 
Plea — 


Ens pton againſt Drew. 7 


Mord was made upon an Aſſidavit 
that the Defendant was dead; that 


10. formerly paid into Court upon the 
common Rule, might be paid out to bis 
Executors. Denied per Cur. 


111 ; Bryan 


B. Bryan againſt — Hill. 6 G.2. 


PON the common Motion to bring 


| Principal, Intereſt and Coſts into Court, 
and refer to . ee the Court re- 


fuſed to grant the Rule, the Plaintiff be- 
ing an 1 ; but aid, the , Plaintiff 
might be willing to accept the Debt and- 


Colts and the — they would ** a 


Kale to ſhew Cauſe. 


| Dixon againſt Allen. Trin 7 8&8 G. 2. 
- ba moved to pay 3 : into Court 
| in Debt for Rent, and plead Nil de- 


bet. Per Cur: Be it ſo, tis common Prac- 
_ tice. Hawkins. * HERS TAL 


Satterthwaite, and bis Wi * Admini fre | 
2 trix, againſt Watford. Hill. 8 Geo. 2. 


KINNER moved to diſcharge a Rule 
to pay Money into Court, which was 
drawn up in common Form,” without di- 
ſtinguiſhing that Plaintiffs ſued as Admini- 
ſtrators; and the Motion wh granted. n 


f- * 
Savage againſt Francklyn. 7 


| Die. brought Money into Court 
upon the common Rule (Plaintiff re- 


O 2 fuſing 


166 Posey, We. 
fuſing to accept the ſame) and | pleaded the 
General Aue. Plaititiff joindd and deliver- 
ed the Iſſue Book, with Notice of Trial: 
Plaintiff did not proceed farther, but moved 
to have the Money out of Court, with 
Cofts to the Time of bringing the Money 
Into Contt, which was ordered upon Plain- 
tiff's Payment of Cofts to Defendant fub- 
Tequent to the Time of bringing the my 
Into Court. ' 


Anonymus. 


| ONEY was paid into Cont by De- 


: Plaintiff. procecded to Trial, and recovered 
a — Sum than that paid into Court. 
Moved in the Treaſury, that Defendant 
Might have the Money out of Court to- 
wards bis Oyſts, and ordered, upon hear- 
in ing che Attorvies on both Sides. L 


cel againſt Martin. Eaſter 9G 


Am of Money having Deen aid into 

Court by Defendant upon the com- 
mon Rule: dad Plaintiff dying before Trial, 
Defendant moved to have the Money paid 


back” to Kink; but the Court were of Ogi- 
TJ 22408 0 . nien 


, | 1 
186 89 1 


1 fendant upon the common Rule: 
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nion that the Money being paid into Court 
for Plaintiff's Uſe, ought not to be paid 
back to Defendant. Vide Knapton againſt 

Drew. Mich. 6 Geo. 2. The Court have 

not yet gone fo far as to order Payment 

to Plaintiff's Executor, but it ſeems reaſon- 
able if the Executor be * to accept 
the Money paid into Court; and aſter Trial 
tis plain Executor is intitled to the Money 
paid into Court, though a ſmaller Sum be 
recovered; had Plaintiff lived, and refuſed 
to accept the Sum paid into Court, and 
been nonſuited upon the Trial, yet Defen- 
dant could not have the Money back out 

of Court, Plaintiff being intitled thereto 

in all Events, as determined in Lane and 

IVilkinſon in the Treaſury. Mich. 1 Geo. 2. 


| Cooke againſt Holgate. Trin. 10 G. 2. 


In Trowr.l NRIPER moved for De- 
„ fendant to bring the Goods 
| ſpecified in the Declaration into Court; but 
the Goods being ponderous the Motion was 
denied. Per Cur': Let the Plaintiff ſhew 
Cauſe why he ſhould not conf-nt to accept 
the Goods and Coſts” . 


0 3 Stra phon 


1 In Nebt for] 


198. 


e anf Thompſon. Kill 

5 Bi Geo. 2. | 
A Bute to pay 11. 115. 6d. into 88 
was diſcharged, the Money not having 


been paid in till 1 Plea pleaded. Skin. 
ner for Plaintiff; Eyre for Defendant. T9 


Burgeſs againſt Pollamounter. Mich. | 


12 Geo. 2. 


DELFIELD moved to ſet aſide re- 
gular Judgment on Payment of Coſts, 
pleading General Iſſue, Gc. and asked for 
Leave to pay Money into Court on the 
common Rule. Denied. Per Cur': Money 


cannot be ſo brought in after 3 Judg- | 


W hite aguinſ Daman. 


ULE to ſhe wiCouſs; why 
Rent. IX Defendant ſhould not bring 
Money into Court upon the commun Rule, 
and plead Ni debet made abſolute. Bel- 
Held for Plaintiff; Draper for Defendant. 
The ſame Caſe Dixon againſt dllem, Trin. 

76 8 Geo. 2. Note; The Practice is the 
ne! in Covenant Tor Non-payment of Rent, 


. 


Mutual 


Brown againſt Holy Ea ae 


"HIS was an Action of Debt for Rent 
upon a Parol Leaſe: Defendant had: 
by bis Plea ſet off a Debt by Simple Con- 
tract; to which Plaintiff demurr di Per Car : 
A Debt of an inferior Nature cannot be ſet 
off againſt a ſuperior Demand*.. Judgment 
for the Plaintiff. Debt for Rent is equal to 
an Action upon a Bond. Eyre for Plaintiff ; 
| Chapple for Defendant. Re 51 


Gower and his Wife againſt Hunt. Mich. 4 
8 Geo. 2. 3 


"HIS was an Action of Covenant 
brought upon Indenture for Non-pay- 
ment of Rent. Defendant pleaded Now eft 
fattum, and gave Notice upon his Plea to 
ſet off ſeveral Sums due to him upon Co- 
venants in the ſame Decd for ſpurring up 
Land at a certain Sum peg Acre: The Quc- 
ſtion was, Whether upon this Plea Defen- 
dant could give in Evidence his Demand, 
by Virtue of the late Act of Parliament. 
Mr. Juſtice Denton, who tried the Cauſe. 
at the laſt Aſſizes for Suffolk, being of 
O 4 Opinion 

* The Law is fiuce altered by AG of Parliament. 


W Putual Devts. 


Opinion he could not upon this Iſſue. It 
was urged for Defendant, that his Debt is 
a certain Demand, for which he might have 
brought. an Action of Debt, and that the 
Debts are mutual, of the ſame Nature and 
Degree, and both Debts ariſe upon the ſame 
Contract, that the Plea is a General Iſſue, 
and that thereupon a Bond might have bon | 
| ſet off againſt a Bond; and therefore this 
is a Caſs within the Nature and Meaning 
of the Act. On the other Side, it was in- 
ſiſted, that Defendant's Plea is intirely in- 
conſiſtent ; he denies the Deed, and at the 
fime Time makes a Demand under it; he 
might have pleaded a General Iſſue without 
3 the Deed, or might have pleaded 
the Matter ſp pocially. Court, upon Motions 
to plead double, never give Leave to plead | 
contradictory Matters, Cur adviſ”. 


Gower and bis Wife againſt Hunt, 
Eaſter 8 Geo. 2. 


VER cur.: . The Evidence offered to 5 
given by Defendant, ought to have 
4 received at be Trial, being to ſet off 
a certain Debt of equal Degree with the 
Plaintiff's Demand; the General Iſſue muſt 
be underſtood to be any General Iſſue. A 
new Trial was ordered. Vide this Caſe in 
Michaelmas Term laſt. E 25 


Notice 


Notice and Countermand. 


Bartholomew, Us' U. againſt "Gould- 
ing. Mich. 6 Geo. 2. 


| gant having appeared for Defendant 
| © purſuant to the late Act of Parlia- 
ment, left a Declaration in the Office in 
Eaſter Term, and in Trinity Term gave 
Notice thereof to Defendant, and for want 
of a Plea ſigned Judgment. Defendant 
applied to the Court within Trinity Term 
to ſet aſide the Judgment, the Nature of 
the Action being omitted in the Notice, 
and on hearing Counſel on both Sides, the 

Judgment was ſet aſide. In Michaelmas 
Term following Plaintiff gave new Notice 
of the Declaration, and ſigned a ſecond 


Judgment. The Defendant applied again 


to the Court to ſet that Judgment aſide; 
inſiſting that the Deelaration was well 
delivered from the Time of ſerving the 
ſecond Notice only, and that the Writ being 
returnable in Eaſter Term laſt, the De- 
claration was delivered too late, and the 
- Plaintiff muſt begin again; and the Court 
were of that Opinion, and ordered the ſe- 
cond Judgment to be ſet aſide. 


Geale 
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- Geale againſt Chapman. Eafter 6 G. 2. 


Tu Proceedings had ſtaid for Twelve 

Months, and the Plaintiff after- 
wards, ig. on the Day before the firſt 
Day of lat Ferm, gave Notice of Trial 
for the laſt Aﬀizes. Defendant moved to 
ſet aſide the Verdict for want of a Term 
Notice, and obtained a Rule N.,, wick 
was afterwards made abſolute by the Court 
on hearing Counſel on both Sides, becauſe 

the Notice not being given before the Ef- 
ſoin- Day of laſt Term was inſufficient. . © 


Alſop againſt Bagott. 


A, Queſtion aroſe upon the late Act of 
II Parliament touching Notice to be 
given upon the Copy of Proceſs, Whether 
the Day to be expreſſed in the Notice muſt 
be the Eſſoin-Day or the Appearance-Day. 
In this Caſe Notice was given for the Ap- 
pearance-Day, which the Court held to be 
good. This Motion was after Judgment; 
but the Merits. not having been tried, a 
* Rule was made to ſhew Cauſe why the 
2 Judgment ſhould not be ſet aſide upon Pay- 
. ment of Coſts, but no Cauſe was ever 
—— * 0 „ 
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Boyes — Twiſt, and. * 
Trin. 6 & 7 G. 2. 


TOTICE of Vrial for the lat dans 
within Eafter Term was continued 
till the Sitting after that Term and aſter- 
wards —— till the firſt Sitting within! 
this Term. Defendant urged; | that the 
Notice could not be regularly continued a 
ſecond Time, and having made no De- 
fence, moved fer a new Trial, and obtain- 
ed a Rule Ni. Upon ſhewing Cauſe, 
Court was of Gpinion that Plaintiff cannot 
continue his Notice a ſecond Time, that is, 
he ſhall give ſhort Notice bat once; but 
this Notice is objected to only becauſe it is 
a Continuance, the full Time is given by 
it; and had the Word continue been out, 

Defendant agrees the Notice would be | 
good; that Word: ſhall not vitiate the 
| Notice, the full Time being 2 efpe- 
Cially as it is ſworn by (Pin- 
tiff 's. Attorney) that ear (Defen- 
 dant's Attorney) requeſted him after haſt 
Term to continue the Notice till this 
Term. Rule difoharged, but by Conſent 
Verdict was ſet aſide upon Payment - of 
Coſts, giving Judgment in Debt, and ta- 
king Notice of Trial within Term. Chappie 
and Compns for Plaintiff; Eyre for De- 

fendant. 

Alſop 


1 Motice, Ge. 
© Alfop againſt Nichols. 


\ Queſtion did ariſe, Whether the Day 
tO be inſerted in the Eugliſb Notice 
to appear upon Proceſs purſuant to the late 
Act of Parliament, ſhould be the Effoin- 
Day of the Return, or the quarto die — „ 
Court held that it muſt be the Eſſoin- 
which in this Court is the Return-Day, 
and not the quarto die poſt, which is only 
a Day of Grace. Hawkins cited ſeveral 
Caſes. to this Purpoſe. = 269. pl. 21. 
Co. Litt. 135. Finch 427. Carth. 172. 
3 Syderfinaag. Salk. 636. 2 8. Harvey 
and Broad, pl. 9. Davis and Salter. © 


La wgſtaſle againſ Lamb. Mich. 7 G. 2. 


TOTICE of the Execution of a Writ 
of Inquiry of Damages was given for 
a * Day, but no Hour was menti- 
oned. Defendant moved to ſet it aſide, and 
obtained a Rule Ni. Plaintiff, on ſnewing 
Cauſe, ſwore that Defendant after the No- 
tice given had dcelared he would make no 
— Court was of Opinion, that this 
was not ſufficient to make the Notice good, 
and therefore / ſet aſide — ere but 
2 cos! . * 


* 


Kingdon againſt Horn and Froſt. 


1 Action was brought againſt De- 

fendants upon a joint promiſſory 
Note. Appearance was entred by Plaintiff 
upon the Act of Parliament, and Notice of 
the Declaration given to one of the De- 
fendants only. Per Cur - Held to be bad, 
and Proceedings ſtaid. Glyde for Defen- 
dants ; Wright for Plaintiff, 


Jenner againſt Oatridge. Hill.) G. 2. 


 IDATNES moved to ſtay the Proceed- 
ings, the Writ being returnable in eight 
Days from St. Hillary, and the Notice be- 
ing to appear on Sunday January 20. Per 
Cur: The Sunday is the true Day of the 
— and therefore it is as it ought to 
A Motion was made in the Treaſury to 
amend a Notice to ſet off a Debt accord- 
ing to the late Act of Parliament, but the 
Judges declared it could not be done. No- 
_ tices of this Kind are in this reſpect like 
Notices of Trial, Gc. which never were 
amended by the Court. „ 


yur 


"Notice, Cc. 
G reen Saif Watkins, | 


1]**N hearing Counſel on both Sides, 
l and after taking Time to confider, 
the Court were of Opinion that a Notice 
to appear on Monday January 21. as the 
Return-Day of Oc. Hill. was bad; it ought 
to have been to appear on the 2oth, which, 
although it be Sunday, is the true Day of 
the Return. Girdler for Plaintiff; Glyde 
for Defendant. OM 4 
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| Jenner againf Williamſon. 


CAME Determination. Eyre for Defen- 
O dant ; Corbett for Plaintiff, 


Paul ink Gledbill. | 


T.Udgment was ſigned in Eaſter Term the 
Ah of bis preſent Majeſty, anda Writ 
of Enquiry of Damage executed laſt Mi- 
thaehnas Vacation on eight Days Notice. 
| Birch fer Defendavt moved to ſet it aſide 
for want of a Term's Notice ; Plaintiff 
having lain ſtill above 12 Months; and upon 
hearing Chapple and Eyre for the Plaintiff, 
the Court ſet aſide the Writ of Inquiry for 
Want of due Notice. In all Caſes where 
Proceedings have ſtaid above 12 Months, 

I . whether 


Hotite, &c 
whether as to Pleadings or Notices, a whole 
Term's Notice muſt be given. 


oY Hannaford ain Holman. F 7 G2. 


TOTICE of the Declaration being 
left in the Office was without Date, 


as ſoon after as the Sheriff could attend. 
The Court, u 


2 fore et aſide the Judgment and Inquiry. 


Lloyd againſt Beeſton. 


1 Paſchæ ſerved with Notice to ap 


on April which was Sunday. Chapple 


— to ſtay Proceedings; but per Cur", 
the Day in the Notice is the true _ of 


the Return. No Rule. 


Foſter — Sma les. 


ting the Inquiry was between Ten 
and Two, which the Court thought too 


uncertain, 2 made a Rule to 2 Cauſe 


why the Inquiry ſhould not be ſet aſide. 
Williams 


_ Urlin. 


and Notice of the Execution of the Writ 
| of Inquiry was at Ten in the Forenoon, or 


upon hearing Counſel on deck 
Sides, held both rows bad, and there- 


Chapple for Plaintif; Eyre for Defendant. 


HE Writ was returnable — 
pear 


"HE Notice of the 'Time of execu- 
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"Notice, &c. 
Williams — Jones. 


i HIS was an Action of Aſſault and 
| Battery, to which Defendant had 
pleaded ſon Aſſault Demeſne ; whereto 
_ Plaintiff replied De Injuria ſua propria, 
and Iflue was joined in Michaelmas Term 
laſt. Plaintiff gave Notice of Trial for the 
Sitting after 1Michaelmas Term, and coun- 
termanded, and again gave Notice for the 


ſecond Sitting within Hillary Term, and 


countermanded; whereupon Defendant gave 
a Rule to enter the Iſſue, and tried the 
Cauſe by Proviſo the Sitting after Hillary 

Term, and the Plaintiff not appearing at 
the Trial was nonſuited. Plaintiff moved 
to ſet aſide the Nonſuit as irregular, ſug- 
geſting that Defendant could not regularly 
try the Cauſe by Proviſo till Eaſter Term; 
but that being ruled againſt him, he prayed 
the Nonſuit might be ſet aſide upon Pay- 
ment of Coſts; but the Proof being upon 
the Defendant, and his Witneſſes having 
been examined at the Trial, Court refuſed 

to make any Rule. 


Jemmett 
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Notice, 6c. 209 


Jemmett againſt Voyer. Trin. 
7 & 8 Geo. 2. 


. T YRoceſs was ſerved May 14. and Decla- . 


ration delivered 7une 8. Defendant 
moved to ſtay the Proceedings, the true Day 
of the Return, which was quinque Paſche 
May 19. not being inſerted in the Notice, 
but the Day after. The Queſtion was, 
Whether Defendant was too late to move 
to ſtay the Proceedings. Court were of 
Opinion, that as he came before interlocu- 
tory Judgment ſigned, he came in due 
Time, and made a Rule to ſtay Proceed- 
ings. Birch for Defendant; Baynes for 
Plaintitf. „. 


Dixon againſt Fenner. 


FN an Action of Debt upon a Bond, 
1 Defendant pleads Payment. Plaintiff 
replies, and tenders an Iſſue. Defen- 
dant demurs. Chapple moved after the 
laſt Paper-Day to put the Cauſe into the 
Paper to be argued, and obtained a Rule. 
Upon the Day of Argument Birch object- 
ed, that the Cauſe was irregularly ſet down, 
and the Plaintiff had given Notice of Trial 
for the Sitting after Term. Court diſchar- 
ged the Rule for ſetting down the Cauſe 
on Payment of Coſts 5 Defendant conſent- 
_— ing 


Notice. 1 


ing that the Plaintiff might proceed to Trial 
Tam. © to Notice at the Sitting aſter 
| erm. 


Robinſon againſt Philips, 


6 1 "HE Queſtion was, Whether Notice of 
executing the Inquiry between Eleven 

2 Two was good. Cur: We have held 

it to be confined within two Hours at moſt, 


and therefore the Notice is irregular. Shew 
Cauſe. 


Gorman againſt Boyle. Mich, 8 G. 2, 


"IGHT Days Notice of Trial was 
held to be bad, and the Verdict ob- 
tained by Plaintiff without Defence was 
ſet aſide, the Place of Defendant's Ahoge 
being i in Ireland. 


2 Price againf Bambridge, an Attorney. 


TOTICE of the Execution of the 
Writ of Inquiry was twice continued. 
Comet held the ſecond Continuance bad. 
A Notice can be continued but once. The 
firſt Continuance was alſo bad, not being 
ſerved till Within an Hour before the Time 
appointed for the Execution of the Writ of 
Py; ; it * have been ſeryed top 
Days 


— 


riff's Office in Northa 


the Continuance, and ſet aſide the Verdict. 


. 


- Notice, &c. 21 I 


Day before. apple for * Kin- 
ner for Plaintiff. 


Squire againſt Alena. Hill. 2 6 2. 


No TICE was given to execute a Writ 
of Inquiry of Damages at the She- 
mpton between the 
Hours of Ten and Two. Upon hearing 


Counſel on both Sides, the Court was of 
Opinion that the Notice was bad both as to 
Place and Time. It ſhould have been ex 


preſſed at what Sign, or whoſe Houſe the 


Sheriff's Office was kept, and the Time is 
too extenſive, which ought to be confined. 
to two Hours. The Writ of Inquiry and 
Inquiſition taken thereupon were ſet aſide. 
Skinner for Defendant ; Eyre for Plaintil. 


Jacob againſt Marſh. Eaſt. 8 G. 2. 


YJROPER Notice of Trial was given 
and countermanded. A ſecond Notice 
of Trial was given, but therein the Name 


of the Cauſe was omitted. The ſecond 
Notice was afterwards contin. and the 


Name of the Cauſe inſerted in the Conti- 
nuance ; and thereupon the Cauſe was tried. 


The Court was of Opinion, that the ſecond 


Notice being bad, could not be help'd by 


8 | Chanklin 


Notice, &c. 
Chanklin againt J Anſon. - 


HAPPLE. for Defendant obtained a 

Rule to ſhew Cauſe why Proceed- 
ings ſhould not be ſtaid, upon pd Affidavit 
= the Proceſs ſerved was returnable on 
one Day, and the Notice to appear was at 
another; but the Copy of the Proceſs with 
Notice ſerved was not annexcd to the Affi- 


davit. Darual for Plaintiff inſiſted, that 


whenever Defendant will take Advantage 
of ſuch Miſtake, he muſt produce the Copy 
ſerved, and ſwear he was ſerved with no 
other; and of that Opinion was the Court, 
andd iicharged the Rule. 

Proceſs was againſt one Clapham, and 
the Notice was directed to Cliſbam, which 
was held irregular, and the Proceedings 
were ſtaid. Belfield for Defendant ; Eyre 

for Plaintiff. 


Goodrig ht, on the Demiſe of Hawkey, 
again Hoblyn. Trin. 8 & 9 G. 2. 


HIS Action was laid in Corrwall. 
Notice of Trial was given in Town 


18 and countermanded in the Country three 
Days before the Commiſſion-Day of the 


Aſſizes. The Queſtion was, Whether this 


was a good Counter mand to prevent Coſts 
for not t—procceding. to 'Trial, Defendant 
having 
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— &c 213 
having ſent a Witnefs from London, who 
was got as far as Exeter before he heard 
of the Countermand. Per Cnr: Notice of 
Trial cannot be given in the Country, but 
may bo well countermanded there; and 
though by that Practice Defendant is put 
to an Inconvenience in this Caſe, yet the 
Inconveniencies which muſt neceflarily ac- 
crew from the contrary Practice would be 
much greater. The Countermand would 
have been good if given but two Days be- 


fore the Commiſſion- Day. Eyre for Plain- 
tiff; Belfield for Defendant. | 


Taylor again ſt Sherman. 


HE LD per Cur, that in a Notice of 
a Declaration being left in the Ofhee 
it is not ſufficient to ſay that the Plaintiff 
declares ' upon a Note of Hand; the Na- 
ture of the Action muſt be expreſſed as 
Debt, Caſe, &c. Belfield for Defenda nt 
Eyre for Plaintiff. 


Swaile, an Attorney, 2 Leaver, 2 
| Middleſex. Mich. 9 Geo. 2. 


HE Defendant lived above 40 Miles 
from London. 
teen Days Notice of Trial, and counter- 

manded the ſame; afterwards Defendant _ 
tried the Cauſe by Proviſo upon eight Days 
P 23 Notice, 


Plaintiff gave four 7 0 
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Notice, and Plaintiff. not appearing was 
nonſuited. Wynne and Eyre for Plaintiff 
moved to ſet aſide the Nonſuit, the Notice 
of Trial by Proviſo being irregular; and 
upon hearing Mright for the Defendant the 
Non- pros was ſet aſide, Defendant being 
obliged to give the ſame Notice of Trial 
as required from Plaintiff, It was at firſt 
doubted whether the Plaintiff not appear- 
ing at the Trial was not abſolutely out of 
Court, and could not complain of the Non- 
ſuit; but it was held that the Notice being 
ill, muſt be looked upon as no Notice at 
all, and conſequently he could not appear 
at the Trial, and the Inconvenience would 
be great if a Nonſuit obtained without any 
Notice could not be complained of. It was 
obſerved by Eyre, that though at NI 
prius Plaintiff be out of Court, he hath a 
Day in Bank here, gig. the Return of the 
Writ of Habeas Corpora Jurator. 1 


Le Mark againſt Newnham. Trin. 
10 Geo. 2. | 


\ TOTICE was given of the Execution 
aof a Writ of Inquiry of Damaggs at 
the Three Tous in Brookftreet, without 
ſaying in Holborn, or elſewhere, though 
there are three Streets of that Name in 
Com Midd. Wright moved to ſet afide 
he Inquiry for this Defegt in the Notice, 
— It 
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Notice, &c. 215 
It was urged by Eyre for the Plaintiff, that 
the Three Tons in Brookftreet, where the 
Sheriff of Middleſex conſtantly executes 
Writs of Inquiry in Vacation Time, is a 
well-known Place to every Practiſer; but 
per Cur, the Notice is not ſo certain as it 
ought to be, the Inquiry and Inquiſition 
_ thereupon taken muſt be ſet aſide. Vrigbi 
for Defendant, who cited Squire againſt 
Almond, Hill. 8 Geo. 2. T 


Edwards againit Edwards. 


'OTICE of a Declaration left in the 
L Office in an Action upon a promiſſory 
Note (without ſaying in Treſpaſs on the 
Caſe) held inſuſhcient Notice. Bootle for 
Defendant ; Chapple for Plaintiff. 


Lee againſt Bradford. Mich. 10 G. 2. 
Nr appeared by his Attorney, 
and after Judgment Plaintiff gave 
Notice of the Execution of a Writ of In- 
quiry to Defendant himſelf (and not to his 
Attorney) which was held bad Notice, and 
the Writ of Inquiry and Inquiſition taken 
thercupon were ordered to be ſet aſide. 
Aar 2 Defendant ; Myune for Plaintiff. 


Fry 2 
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Lowes againſt Smith, in Northumber- 


to appear muſt be given. V. 
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land. Mich. 11 Geo. 2. 


X OTICE of executing Writ of In- 


quiry of Damages at the Moot-Hall 


in the Caſtle-Carth, without ſaying in what 
County, was held inſufficient, and the In- 
quiry fet afide. Agar for Defendant ; 
Prime for Plaintiff. WES 


Atwood againſt Meredith, Erna. 


doe of a Special Copiar to Plii 
4 tift's Damages 40 J. was ſerved on 


| Defendant without Notice to appear, and 1 1 5 
Appearance was entred by Plaintiff on Aﬀe- 


davit of Service. Defendant moved to ſtay 


the Proceedings for want of Notice, and 


the Court was of Opinion that the Statute 
of 12 Geo. and 5 Geo. 2. ought to be con- 


ſidered as one and the ſame Law; end in 


all Caſes where Proceſs is ſerved, let the 


Damages be above 10 J. or under, Notice 


ight for Plain- 


tiff 5 Dr aper for Defendant. i 
Smuth againſt Hoff. Hill. 1 1*Geo. 2. 


JLaintiff's Attorney gave Notice as fol- 


los: I hereby countermand my Notice 


Trial given for the ſecond Sitting 4 
— | 1 


4 
— 2 5 4; 
4 CY 0 " WF o * 2 
* 1 0 * * J v0 "" ſu me < "+ - . 5 1 2 * 7 4 8 ur 
" * N a. 9 — "WW * 9 * * £ q AY} 
52 y N 9 e - Fa. > LY, Dow” * "os © 9 — 7 
7 * 4 « 1 * * — * «0 » N — pg) 7 » 4 
- —"_ - : 
* » 
N ; » 
E » N 


Notice, &c. 117 
this Term, and continue the ſame till the 
third Sitting, &c. Defendant made no 
Defence, and moved to ſet aſide the Ver- 
dict. Per Car: After a Notice is counter 
manded it cannot be continued; the Verdict 
muſt be ſet aſide 


Butler aint Johnſon. 


P had obtained a Judge's Or- 
der for Time to plead, pleading iſſu- 
ably and taking Notice of Trial within 
Term, or if he ſhould not plead, taking 
the like Notice of executing Writ of Inquiry. 
The Time for pleading expired Febrzary 5. 
when Defendant not pleading, Plaintiff 
| ſigned z Judgment, and February 7. gave 
Notice to execute Inquiry on the 8th. De- 
fendant moved to ſet afide the Inquiry for 
Inſufficiency of Notice, urging that Plain- 
tiff Qught to give as much Notice as he 
could. Per Cur: Plaintiff might have 
given Notice on the 6th; ſhort Notice 
ſhould be at leaſt as much as is ſufficient 
to countermand a Notice, vg. two Days. 
Let the Inquiry be ſet aſide without Cofts. 
Skinner for Plaintiff ; Wright for Defen- 


dant. gl 


Hollis 


Notice, &cc. 
Hollis againit Weſtbury. Eaft. 1 "9" 


Pi gave Notice of the Exccution 
of a Writ of Inquiry of Damages at. 
the Sign of the Bell, without making Men- 
tion of any Town; which Notice was held 
inſufficient, and the Inquiry ſet aſide. Mar 
for Defendant ; Eyre for Plaint ft, 


Laſt againſ Denny. Mich. 12 G. 2. 


OTION to ſet aſide Inquiry for * | 
LV I gularity, Notice being given to exe- 
cute it at 11 o Clock, without naming 
any other Hour. Cur held i it regular, pro- 
_ vided it was executed before 12; which 
_ appearing by Affidavit, Court diſcharged the 

Rule to ſhew Cauſe. Skinner for Defen- 
dant ; Prime for Plaintiff. 


Chriſto phory againſt Otto. Hill. 


12 Geo. 2. 


7RIT returnable oO. Hill. Decla- 
ration left in the Office de bene 
eſſe the firſt Day of the Term. Defendant's | 
Attorney put in Bail in 'Time ; whereupon 
Plaintiff s Attorney demanded a Plea, and 
for want thercof ſigned Judgment. Defen- 
dant moved to fer — de the Judgment, in- 
fiſting that his Attorney ought to have had 
Notice 
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Notice; &. 219 


Notice of the Declaration, and obtained a 
Rule to ſhew Cauſe, which was diſcharged. 
The Declaration is well delivered de bene 
eſſe, and Notice is not neceſſary. Eyre for 
Plaintiff; Draper for Defendant. 


Panchand againſt Woolley. 


ULE to ſhew Cauſe why the Judg- 
ment ſhould not be ſet aſide, diſchar- 
ged. The Objection was, that the Writ 
was not ſhewn at the Time of Service of 
the Copy. Per Cur It is not neceſſary. 
Vide Acts to prevent vexatious Arreſts, 
12 (Teo. & 5 Geo. 2. Agar for Plaintiff; 


Draper for Defendant. 
Braty againſt Baldock. Eaſter 12 G. 2. 
: 1 declared de bene eſſe, and gave 

Notice to plead in four Days, though 
Defendant by the Rules of the Court was 


intitled to eight Days Time to plead. Plain- 
tiff ſtaid till after the eight Days expired 


Eh before he ſigned Judgment; but the Notice 


being bad, the Rule to ſhew Cauſe why 
the Judgment ſhould not be ſet aſide was 
made abſolute. Skinner for Defendant ; 
Wright for Plaintift. . 


Gregory 
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no Notice, &c. 


Gregory againſt Reeves. Trin. 13 G. 2. 
FF being doubtful whether Sunday ſhould 
| be reckoned as one Day in Notice to 


juſtify Bail, it was determined per Cur”, 
that for the future Sunday ſhall not be 


inquire after Bail upon) but two Days 
Notice muſt be given, of which Sunday 


5 ſhall not be one. Upon Motion by Gompns 
for Defendant to juſtify Bail, Notice ſerved 


Saturday Fune 23. to juſtify Bail Monday 


the 25th. The Notice being inſufficient, 


| the Bail were not ſuffered to juſtify. 


Mackintoſh againſt Melo. Mich. 13 G. 2. 
X RIT returnable the firſt Return of 


the Term. Declaration left in the 


Office de bene efſe the firſt Day of the 


Term (October 23.) and Rule to plead gi- 
ven that Day. Notice the ſame Day ſerved 
upon Defendant to plead within the firſt 


four Days of Michaelmas Term. Plaintift 


ſaid till the Time for appearing was out, 


and then entred an Appearance by Aﬀida- 


vit, and ſigned Judgment. Defendant 
moved to ſet aſide the Judgment, objecting 
to the Notice of Declaration, that it ought 
to have been to plead within four Days 
after the Declaration delivered according 


counted one (it not being a proper Day to 


having ſtaid till the Time for appearing 
was out, he might regularly enter Appear- 


Agent in Town. It was, upon ſhewing 


the Country agreed the Demand of him 
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to the Rules of Michaelmas and Eaſter, 


3 Geo. 2. and not within the firſt four Days 
of the Term. Rule to ſhew Cauſe dif- 
charged. Per Cur : Though the Words of 


the General Rules of Court aforeſaid do 


ſeem to exclude the Day of the Delivery 


of the Declaration, yet the Conſtruction Ry 


muſt be agreeable to the Rule to plead, 
which is always incluſive ; and the Plaintiff 


ance by Affidavit, and ſign Judgment. Vide 


Charlton and Hankey, Hill. 7 Geo. 2. Agar 


* 


for Defendant ; Eyre for Plaintiff. 


| Non-pz0s, Nonſutt, &c. 


Ellwood againſi Ellwood. Trin. 6 & 


7 Geo. 2. 


A Motion was made to ſet aſide a Non- 
pros ſigned for want of a Declaration, 
which had been demanded of Plaintiff's 
Attorney in the Country, and not of the 


Cauſe, ſworn that Plaintiff's Attorney in 


ſhould be regular. Per Cur”: Let the Non- 


pros be ſet aſide; no Agreement of Coun- 
try Attornies can vary the Practice 5 the 
: n 


222 Non-p208, &c. 
— all Tranſactions of this Kind muſt 


be in T own. 
Love againſt Day. Mich. 7 Geo. 2. 
pcbirares Aſſumpſit brought againſt a 
Stakeholder for Monies had and received 

for Plaintiff's Uſe. The Judge of Aſſize, 

who tried the Cauſe was of Opinion that 
the Action would not lie, therefore non- 

ſuited the Plaintiff upon the opening his 
_ Cafe, without hearing any Evidence. Plain- 


tiff, upon Affidavits of this Matter, moved 
the Court to ſet aſide the Nonfuit; but 


the Court refuſed to make any Rule. It 


was alledged from the Bar, that the Court 
of King's Bench had made a Rule in the 
* Cale, but no ſuch was * 8 


Coſta againſt Miſſaubin, Adminiſtrator, 
during the Minority of an Infant Ex- 
ecutor. Mich. 8 Geo. 2. 


HIS was an Aciion of Debt brought 
upon a Non- pros, in an Action where- 
in Defendant's Teſtator was Plaintiff, and 
de died after the Nonſuit, and before the 
Day in Bank. Eyre moved to ſet aſide 
the Non pros and ſtay Proceedings, and ob- 
tained a Rule to ſhew Cauſe; and upon 

| ſhewing 


4 « Abs 
" * . » ai "a " RY 
2 0 * 4 » x 845 7 "* 4 2 
q 4 | R 
N 9 «a Dh N ? My OY 
* E. * * 
* 
k 


* * _— m , 9 | FEY * 8 * e „ 
* * 1 1 £ k bY * * * * 2 % > N N 4 2 
— 8 7” 3 « Q LR * " $ Lad >. ins * — * 2 * : 
7 F 2 x * 8 " þ- ROT I | hs U * 2 * * . * wor * * 
- - Pad mT * 


* 


Non⸗pꝛos, &c. 223 
ſnewing Cauſe, Court were of Opinion that 
that this is a Matter of Error, and ought 
not to be conſidered as an Irregularity; (the 
Nonſuit is not helped by the Statute, which 
extends only to Verdicts) and therefore diſ- 


charged the Rule. 1 Salk. 8. Bawler a- 


gainſt Delander in B. R. 1 Geo. Chapple 
— Eyre for Defendant ; Skinner for Plain- 


Billing againſ# Billing. Trin. 10 & 


1 1 Geo. 2. 


A Non- pros for want of a Declaration 
I was ſigned in Prothonotary Borretts 
Office, which was ſet aſide as irregular ; 
Mr. Laremore, Plaintiff's Attorney, being a 
Practiſer in Cooke's Office. The Rule to 
declare muſt always be given in that Pro- 
thonotary's Office where Plaintiff's Attorney 
is entered; though a Declaration be duly 
demanded, that is not ſufficient to ſupport 

the Non- pros, unleſs the Rule be given in 
the proper Office. Bootk for Plaintiff ; Chap- 
ple for Defendant. = . 


Out⸗ 


Outlawzy. 
Osborne againſt Carter. Eaſt. 6 Geo. 2. 


| NEfendant taken on a Capias utlagat 
on a Sunday, moved to be diſcharged, 
the Taking being contrary to the Statute 
29 Car. 2. The Court held the Taking 
bad; but refuſed to grant an Attachment, 
and put the Defendant to take the Remedy 
given by the Statute. = e 


North againſt Chambers. Mich. 7 G. 2. 


Dar NES moved for Defendant, that 
DD Plaintiff might reverſe an Outlawry 
at his own Expence, upon Affidavits that 
the Defendant, at the Time he was returned 
outlawed, and long before and after, was 
abroad in Parts beyond the Seas. Denied 
per Cur, becauſe this is Error, and not 

proper to be conſidered as an Irregularity, 


Peach again Wadland. Mich. 1 1 G. 2. 


Laintiff having commenced a Proceed- 
ing to Qutlawry againſt Defendant, De- 
fendant gave Notice to Plaintift that he had 


I appeared, 


— 


- appeared, and obtained a Superſedeas to the 

Ehigent, Plaintiff fared at: — 5 
and no Super ſedent being allowed Are, 
Defendant was returned outlawed, who 
moved to ſet aſide the Outlawry. O4 ſhew: 
ing Cauſe, Defendant alledged he had e 
tered an Appearance with the Brigenter; 
but that appeared to be unneceſſary,” and 
a novel Impoſition by the Exigenter, whoſe 
Appearance Book is two Years old only. 
The Court held, that the Saperſedeas is in 
_ itſelf an Appearance, if delivered to the 
Sheriff desen the Return of the Exigent; 
but that not having been done in this 
Caſe; Defendant is regularly outlawed; atid 

tho Rule to ſnew Cauſe why the Outlawry : 
_ ſhould not be reverſed at Plaintiff's Expence, 
was diſcharged.” Eyre and Agar for plain 
tif; Draper for Defendant.” * * 
en ee 4 69 * 1 ems 


} "Beale: Haber; 11 Geo. 2: 
RICE. moved)! That Plaintiff might 
reverſe an Outta at his own Ex- 
pente, Defendant. being in Parts beyond the 
Seas at the Time he was outlawed. Per 
c | Defendant! may take Advantage” of 
this by Writ of Error, tis not Matter of 
at Tg Rule. | 


Blunt agai 


Q 


Bennett 
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en — Mich. 12 Geo. 2 . 


KE R. Atomey for Plaintiff. Motion 
by Eyre and — for Defendant to 
reverſe Outlawries on common, Gauſam Fre- 
git at Plaintiff s Expence, on Affidavits of 

Defendant' s publick' Appearance and Deal- 
ings, ſworn by themſelves only. Per Dra- 
Per, Act to prevent vexatious Arreſts directs 
Proceſs to be ſerved where no Afﬀidavit is 
made of the Debt; and an Outlawry 
only be ſupported. by Proceſs to arreſt. It 
appears, = Plaintiff Demand on Defen- 
dant Sdenbam is no more than 15:5. 6 
and: on Defendant inner 1 J. 5 5. Wright 
far Plaintiff: urged, That where Defendant 
gannot be come at to be perſonally ſerved 
with Proceſs, Plaintiff has no Remedy but 
an Outlawry. Per Cur": Let the Rule be 
eplarged till neꝶt Term, that Naber, Plain | 
tilt s Attorney, may in the mean 5 Time make 
: Satisfaction to rue. KN 


Holman 4 again Brafier. Hill 12 03 2 


Re LE. to. le Cauſe * y Outlawry 
ſhould not be reverſed at Plaintiff's 


Expence. It appeared, that two Writs had 
been ſued out = Defcndant could not be 


arreſted: 


can 


* 


- 


to be admitted to defend is Forma Payperts, 


Paupers extends to Plaititifls only, and not 


But by Conſent Debt and Coſts to be paid 


- 
Ll 


Outlawzy. 227 
arreſted : He lived on the Confines of Surry 


and Kent, and when Surry Bailiff came 
to arreſt him, jun 


over 4 Hedge ſiſto 
Kent and put Bailiff to Defiance. Per Cur: 
Though Defendant is ſworn to appear; pub- 
lickly, yet tis plain he kept out of the Way 
to prevent being arreſted. Rule diſch arged. 


ont of the Money in Sheriffs Hand, and « 


verplus repaid to Defendant. Draper for 
Plaintiff; Bootle for Defendant. 
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Poor Man, Defendant in a Suit brought 


in this Court, applied in the Treaſury 


but was denied: The Statute for admitting 


to Defendants. 11 Hen. 7. cap. 12. 
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0 Pleadings, and Time to plead 


Gibſon again} Cole. Hill, 6 Geo, 2. 
. A Rule to plead ae (ie) Non Mt 
| fumpfit, t, and a General Rolcaſe':dif- 
charged, becauſe IEG? "OO are contra- 
| dictory. 3.4 eat 4- | we apnea 
Hinze! 
Coniaos CEE dw "Trin. 6 & 
We — — — 


\Emurrer 175 joingd in Michaelmas 
Term laft, '*argue$ in Hillary, and 
Judgment given for the Plaintiff. "Defen- 
dant brought a Writ of, Itrot, intending to 
aſſign for Error the Want of an Original: 
1 of Whojrapeh Plaintiff entered tHe: Demyrrer 
and Judgment on a Roll of Hillary, . 
obtained an Original of thut Teng. though 
he had none of Michaclmat. — 
moved that the Demurrer might be entered 
of Michaclmat Term; and: upon hearing 
Counſel on both Sides, it appearing that 
the Demurrer was joined of that Term, the 
Court ordered it to be entered according - 
ly, purſuant to a Rule of Court formerly 
made upon Complaint of the Clerk of the 
_ * Treaſury, that all Iſſues ſhall be entered of 


the 


Pleadings, &c. 229 
the ſame Term wherein they are joined. 
pas for Defendant ; Chapple for Plaintiff. 


Halſey againſt Feltham. 


HIS was an Action of Treſpaſs for 
entring Plaintiff's Cloſe, — pulling 
down a Were. Defendant moved to plead 
double, (oz.) Liberum tenementum, and a 
Juſtification of pulling down the Were as a 


Nuſance, and a Rule Niſi was obtained; 


but was afterwards, on hearing Counſel on 


both Sides, diſcharged by the Court, the 
Matters prayed to be — Ly being in- 


conſiſtent. Baynes for Dutengapt 3 2 
for Plaintiff. | 


ay againſt Boſwell. Mich. 7 Geo. E 


Efendant obtained a Rule Niſt to plead 
double, Non Aſſumpſit and Now Af- 
ſumpſit infra ſex annos. Plaintiff ſhewed 
for Cauſe, that the Rule to plead was ex- 
pired before the Motion to plead double 
was made ; but Court held that Defendant 
was proper to move to plead double any 
Time before Judgment ſigned. Birch for 
Plaintiff ; Comps for Defendant. 


”W 3 = | Hartley 


23⁰ Pleavings," Kees 


Hartley Sanft Varley: Hill, 7 "PP 2. 
"KINNER moved for Oyer of the Bond 


whereon this Action was brought, upon 
an Affidavit that it was not for Delay, but 

in order to plead Payment agreeable to the 
Fact; but the Court refuſed to make any 
Rule, Over not having been demanded in 
proper Time, (viz.) before the Rule for 
pleading expired. | 


| Durfkey again Cole. 


HIS was an Action brought againſt 
= Inn-keeper for detaining two Horſes 
of the Plaintiff's. Eyre moved to plead 
double, (oiz.) Not guilty, and an Accord 
and SatisfaRion, which he would have com- 
| pared to Non Aſumpſi t and Non Aſſumpſit 
infra ſex annos. Hawkins oppoſed the 
Motion. The Court denied to make any 
Rule, the Matters prayed to be * 
being contraditory. 


\ 


Martindale © again Galloway, Execu- 
", 


ARN 4 L moved for As 8 
that he might have Leave to with- 
draw his Plea of Judgments, and Bonds 
. — pleaded 
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| ___ Þleadings, &. 231 
_ pleaded in Bar, and plead Plene adminiſtra: 
git, which, upon hearing Chapple for the 
Plaintiff, was granted by the Court. 


Reeves againſt Probart. ”= 


R LIN moved that Defendant might 
have Leave to withdraw his Plea of 
Tender, and plead the General Iſſue upon 
Payment of Coſts, The Court denied the 

Motion, becauſe this Alteration of the Plea 
would put Plaintiff to an Inconvenience, the 
Money ploaded to be tendered being brought 
into Court. Pn. 


Hughes againſt Pellett, Adm 


ame 


IN Pfendant had obtained an Order for 
Time to plead, pleading an iſſuable 
Plea, (5c. and afterwards pleaded in Bar to 


* n * P 4 F *X a * F 
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the Plaintiff's Action (which was upon a 


Simple Contract) a Judgment confeſſed up- 
on a Bond ſince the Order for Time to plead 

made. Plaintiff moved to ſet aſide the 
Plea ; but the Court, upon hearing Counſel 
on both Sides, were of Opinion, that as 
there was no particular Reſtraint 'in the 
Order, and as the Bond (whereupon the 
Judgment was confeſſed) might- have been 
pleaded in Bar to this Action, the Plea muſt 
+ - Q 4 — © 
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ſtand. Bayes for Defendant; Chapple for 
A "THT #8 


Poole againſ Broad feld. 
3 pleads Bankruptcy, and con- 


cludes with an Averment, and not to 
the Country; to which plaintiff demurred. 
Court held the Plea bad, and gave Judg- 


ment for the Plaintiff. Chapple for —— 
tiff, 


Humbreys Re Ward. Trin. 7 & 


8 Geo. 2. 


IF OURT were of 8 that a the 
= in Abatement, after the Rule for 
Pleading is out, is a Nullity, and Plaintiff 


may ſign his Judgment. Hawkins for Plaly- 
tiff; Baues for Defendant. 


Smith againſ Roe. 
In Ejeli- 2 Eclaration of Eaſter Term 


ment. to appear in Trinity. Skin- 
ger moved to be at Liberty to plead Antient 
Pemeſne. A Rule was 4 to ſhew Cauſe; 


upon ſhewing Cauſe it was inſiſted for Plain- 
tiff, that the Plea being to the Juriſdiction 


of the Court, is a Dilatory, and ought to 
aye been pleqdeg within the firſt four Pays 
pl 
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Pleadings, &c. 233 
of this 'Term ; and of that Opinion were 
the Court, and diſcharged the Rule. Sir 
George Cooke quoted two Caſes in Point, 
determined in this Court, Holdfaft againſt 
Carlton, Hill, 1 Geo, 2. and Bipgham againſt 
Darker, Trin. 2 Geo. 2. 


Adkin againſt Worthington, an Attorney. 


TYRE for Defendant demurred; and 
I ſnewed for Cauſe, that in the Memo- 
randum it is not ſaid, Whether the Bill was 
in a Plea of Debt or Caſe, or in what Plea. 
Chapple for Plaintiff argued, - that the Bill 
is ſet out in hec verba, and ſhews itſelf. 
Judgment for Plaintiff. 


Benn againſt Geary. 


Rule was made for Plaintiff to ſhew ” 


A Cauſe why Defendant ſhould not plead 
double, (viz.) Non Aſſumpſit and Non aſ- 
ſumpſit infra ſex annos. Plaintiff, on ſhewing 
Cauſe, produced an Affidavit that Defen- 
dant had not appeared, and conſequently 
not being in Court was not proper to make 
the Motion. Rule diſcharged. Chapple for 
Plaintiff ; Birch for Defendant. 


Heath- 


234 Pleadings, &c. 
Heathfield againſt Allen. Mich. 8 G. 2. 


KINNER for Defendant moved to 


0 plead double, Non Aſſumpſit and Plene 
adminiftravit, which was denied by the 


Court, no Affidavit being produced that De- 
fendant had fully adminiſtred. a 


The Burgeſſes of Wisbetch againſt Frier. 


11 moved for Defendant to plead 
double, Solvit ad diem and Riens per 


| Deſcent. Skinner, for Plaintiff, objected, 
that an Affidavit of the Fact as to Riens per 
Deſcent ought to be produced from the 
Heir, as from an Executor or Adminiſtrator 
in a Plene adminiftravit, and the Objection 
was held good. No Rule. 1 


Peirſon againſt Ives. Hill. 8 Geo. 2. 


Fr. nt ploaded Nov Aſumpfit infra 


F ſex annos, and Plaintift demurred to 


the Plea : The Matters in Queſtion being 
Actions between Merchant and Merchant; 
and Defendant thereupon moved to add to 
his former Plea a general Non Aſſumpfit, 


upon Payment of Coſts; but this was de- 
nied. EE 


Burnand 


tion. 
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Burnand againſt Standing. 


In nm  . pleaded Never 
Tenant of the Freehold 
in Abatement, and Plaintiff refuſed to. ac- 
cept the Plea; whereupon Defendant ap- 
plied to the Court, and upon hearing Coun- 
ſel on both Sides the Plea was ordered to 
be received. It cannot be pleaded otherwiſe 
than in Abatement. Baynes for Deen 
Darnal for Plaintiff. 15 


Nichol fon againſt Conſtable, anon 
„ 


JLaintif declared with a Memorandum 
upon a Bill, but omitted in the Me- 
morandum the Words (in a Plea of Tref- 
paſs upon the Caſe.) Defendant demurred, 
and ſhewed this Omiſhon ſpecially for Cauſe. 
Der Cur: The Plea appears by the Bill, 
which is ſet forth oerbatsm in the Declars- 
Judgment for Plaintiff. Comprs for 
Plaintiff; Glyde for Defendnnt. Adkin a- 
gaiuſt Worthington, Attorney. ann. 7 G 

8 3 5. 


] irratt 


5 * 


13 


6 Pleaditigs, &c. 


Jarratt- againſt Robinſon. 


H K INS moved to plead double, 
(viz.) Non Aſſumpſit, and ſeveral 


Matters ſet off againſt Plaintiff's Demand, 


which was denied per Cur, as contradicto- 
ry. The General Iſſue muſt be pleaded, with 


Notice to ſet off, purſuant to the Statute.” | 


Marſhall againſt Lawrence. Trin. 8 & 
| g Geo. _— 


OK INNER moved to plead double, 
Nil debet and Nil habuit in tenementis. 

| Refuſed. Per Cur: The latter may be 
given in Evidence upon the former. 


i Jury anf Woodhouſe and others, Ex- ; 


ecutors. 


TPON the Trial of a Cauſe at Niſi 
Prius, in Middleſex, againſt the De- 
7 bd at another Plaintiffs Suit, the 
Lord Chief Juſtice held a Leaſehold Eftate 
(though not ſold) Aﬀetts in Defendant's 

Hands, ad valorem ; and thereupon by Con- 
ſent Proceedings were ordered to ſtay in the 
— — Action till the Eſtate could be ſold. 
— 1 now moved that the Plaintiff might 

ct his Judgment in the former Action, 

* that Defendant might have four Days 


Time 


— Kc. 237 


Time to plead that Judgment in Bar to this 
Action. Darnall, for the Plaintiſſ, oppoſed 
the Motion; and it appeating that Defen- 
dants had obtained the Chief Juſtice's Or- 
der for four Days Time to plead, which 
were unexpired, pleading to Iſſue, and ta- 
king Notice of Trial within Term, the 
Nr e rafuſed to OT 2 Rule. Wa 


| L Efendant iel to the Ki. Fa. — 
his Recognizance of Bail, Payment 
y the Principal; to which Plaintiff re- 

3 Nonpayment, and tendered an Iſſue; 
- whereupon Defendant demurred, and Plan- 
tiff joined in Demurrer, moved for Confili- 


um, and ſet down the Cauſe in the Paper 


to be argued. Defendant afterwards moved . 


to withdraw his Plea, and plead Nu] tiel 
Record of the Recognizance, which was 
denied by the Court on hearing Counſel on 


both Sides, ee for Detendunt ; apple 
for Plaintiff, 


Raine and Spencer. 


\Efcndant pleaded Coverture as the 


ner, (viz.) And the aforeſaid Sarah —_ 
cer, &c. Her Affidavit was in the ſame 


Wife of John Thomſon, in this Man- 


Stile, 


SBtile, but ſigned Sarah Thompſon: The Plea 
was ſet aſide. Obapple for Plaintiff; Sin- 
ner for Defendant. 7 15 


Napper againſt Biddle. 
HR Declaration was of Michaetmas 
1 Term laſt paſt, and the Defendant 

pleaded in Abatement the fourth Day within 
Hillary Term then next, without a Spe- 
cial Imparlance. Plaintiff demurred to 
the Plea, and Defendant joined in Demur- 
=. £2 whereupon Plaintiff made up the Book 
wich a General Imparlance; and the Cauſe 
was ſet dewn in the Paper to be atgued. 
; apple moved for the Defendant, that the 
| -'Genoral Imparlance might be ſtruck out of 
mal - the Paper Bock; inſiſting that the firſt four 
| Days of Hillary Perm were ex gratia,' and 
That Defendafit might then plead AS of 
. Miehaehmas Term before. The Motion 
was oppoſod by Belficld, and no Rule was 
me Dofendant could not plead in Abate- 
ment without procuring Special Imparlance. 
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Macdonald 
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Macdonald againſt Gunter. Hill. 9 G. 2. 


; Orreft (Plaintiff's Attorney) delivered a 
- very long Declaration for entering 

Plaintifts Houſe, and taking and carrying 
away his Goods Forreſt had in every 
Count repeated the Particulars contained 
in an Inventory of the Defendant's Goods 
taken at the Time they were diſtrained for 
Kent, on account of which Diſtreſs. this 
Action was brought, with ſome ſmall Va- 


_ lying the Treſpaſſes on different Days 
Court, upon heating Counfel on both Sides, 
it appearing that &s Action was broug ht 
for one and the fame Treſpaſs, — 
two of the Counts to be ſtruck out, and 
Forreſt to pay Coſts. Mrighi for Defen- 
dant 3 3 Compns for Plaintiff and e 


Hutchins againf Lillyman. 


"HE Defendant's Attorney" not being 
to be found, the Declaration was de- 
Iindredito the Defendant himfſelf;, and for 
want of a Plea Plaintiff ſigned Judgment. 
The Declaration was held: to be irregular- 
ly delivered; but by Conſent Matters in 
Difference were referred to the: Prothono- | 


tary. 


4 5 5 .\Newbotty 


riance in the Deſcription of the Goods, and 
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.- Newberry againſt Strudwick. Eaſter 


« 


oo 

% 

” 
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A CTION of Debt brought on Judg- 
A ment. Defendant pleads that Plaintiff 
had recovered a Judgment in B. R.. To 
this Plaintiff replies Nul tiel Record, and 
delivers the Iſſue with a Day given in it for 
Defendant to bring in the Record at his 
Peril. Defendant inſiſts that the Replica- 
tion of Nu tiel Record ſhould not be de- 
livered in the IMue-Book, and Day given to 
bring in the Record, but that Plaintiff ſnould 
give him the Replication by itſelf in Form, 
and give a Rule to rejoin, therefore moved 
that Plaintiff ſhould take back the Iſſue de- 
livered, and deliver a Replication in Form, 
and alſo repay the Money he took for the 
Iſſue. = Rule to ſhew Cauſe. Upon ſhew- 
ing Caufe, the Court were of Opinion that 
a Rejoinder in this Caſe is totally unneceſ- 
ſary after a compleat Iſſue joined, and the 
Delivery of the Iſſue was right. Rible 
diſcharged. There is no Difference bet wen 
a Record of this Court pleaded and'a Re- 
cord of another Court; the Iſſue is com- 
pleat upon the Replication without the Re- 
joinder. Where the Defendant avers the 
Record, and the Plaintiff gives him a Day 
to bring it in, the Concluſion of the Re- 
plication is as follows, viz. Et hoc parat 


I eft 


* a " ** me a a 
F N - 1 8822 n -S 4 e « 7 "” 3 x a  - 
a a . Joh he a * — 9 * "Ws "FL 7 81 . 3 j ” hs _ 7 8 7 * err * . 6 * i TE” A.) DENY N - * ®; 
1 9 . q $2 — * = L. 0 * 2 1 o * * 2 -% — 6 N 7 1 P 
* : * Ly y A ". Tit 4 r LE" a& 1 tack.” N a 5 0 - 4 5 J 8 3 LA a. * * — * ** 3 IS g N 5 * *. 2 a 10 2 AF 1 
F . 9 k 3 N f A A” 25 OO r 1 . * \ » < * 6. * 
* , 2 : * > 
| . | . ' a EE * * F : n 2 
> o p * . SPS. 1 5 0 3 . - 4 . a s 
4 — if a oy s x - * S 4 d "& * — * * 
, Y 2 : g . * wy * 
* : — 9 
©, 5 '* 
N - 
— v * 


” » 
a -w 
. 4 . — . 
= * 
- * ” 


Pleadings, &c. 241 


eft verificare qualitercunque, Cc. Et dictum 
eft prefat Def quod habeat Record ill 
hic in Oftab. Pur Beats Marie ſub peri- 
culo ſuo, Oc. Iden dies dat eff * 
quer hic, Gc. Where the Plaintiff 


cation is thus, dig. and pray that that 
Record may be ſeen and inſpected by the Ju- 


— flices here, &. And becauſe the ſaid Plain- 


tiff hath not now that Record ready here 
in Court, he is directed that he have that 


Record here in eight Days of St. Martin. 


The ſame Day is given to the ſaid Defen- 
dant here, c. Belfielt 
bet for Defendant. 


avers 


the Record, the Concluſion of the Repli- 


for Plaintiff ; Cor- ; 


Sydebotham againſt Frith, Attorney. . 


G ſame Caſe and the ſame Deter- 
1 mination as in Adkiz againſt Vor- 
thington, Trin. 7 & 8 Geo. 2. Compns for 


Plaintiff; Belfie/d for Defendant, 


Stibbs again} Neeves. Trin. 10 G. 2. 


In Treſpaſs.) OOTLE moved for De- 


) fendant for Leave to plead 


doubly, oi. Non cul and Liberum tenemen- 


tum of the Liberty of St. Catherine's, and 
obtained a Rule to ſhew Cauſe, which 
was afterwards made abſolute upon an Af- 
tidavit of Service, no Cauſe being ſhewn. 

R 2 Peaſe 
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Peaſe againſt Badtitle. 


[7 NNE moved after 

- the firſt four Days of 
the Term to plead Antient Demeſne, which 
was denied. It is a Plea to the Juriſdiction 
of the Court, and ought to be moved 
within the firſt four Days of the 'Term. 


Reeks and Wife againſt Robins. 


£ rA being ſerved with Proceſs 
at the Suit of Reeks appeared, and 

a Declaration was delivered; a Declaration 
was alſo delivered by the By at the Suit of 
Reeks and Wife. Defendant applied to 
have the Proceedings ſtaid on the Declara- 
tion by the By, there being no Proceſs to 

, warrant it; for though by the Practice of 
the Court Plaintiff might the ſame Term 

the Proceſs is returnable declare againſt 

the Defendant as often as he would at his 
own Suit, yet he cannot declare by the By 
joined with his Wife or any other Perſon, 
and there is greater Reaſon for it ſince the 
Statute to prevent vexatious Arreſts, which 
require Proceſs to be ſerved. The Pro- 
ceedings in the Declaration by the By ſtaid. 
Chapple for Defendant ; Eyre for Plaintiff. 


In Ejettment.\ 


Daven- 
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Davenhill againſt Barritt. Mich. 
10 Ges. 2. 


A FTER Defendant had obtained a 
II Judge's Order for Time to plead, 
pleading an iſſuable Plea, he pleaded a 
Tender; which Plea was ſet aſide as a Plea. 
that could not be pleaded after Time to 
plead obtained. Birch for Plaintiff; Eyre 
for Defendant. e 


Sherlock againſt Templer. 
Dessert had demurred generally, 


and now moved for Leave to with- 
draw the Demurrer, and plead the General 
Iſſue. It was objected by Plaintiff, that by 
this Means he had been delayed of a Trial 
at laſt Aſſizes; but it appearing that the 
Parties had been before a Judge, and that 
Defendant had offered to withdraw his 
Demurrer, and plead the General Iflue, 


time enough for Plaintiff to have tried his 


Cauſe at laſt Aſſizes, the Motion was 
granted. Chapple for Defendant ; Eyre for 
_ Plaintiff, gs „ 


R 2 Bird 
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244 Pleadings, &c. 
Bird againſ} Spincks. 


HE Court gave Leave 
| to plead doubly, oz. 
that Plaintiff in Replevin had not Property, 
and a Juſtification as a Diſtreſs for Rent. 
3 for Defendant; Parker for Plain- 
till. | | 


I Replerin. 


Leighton againſt Leighton. 


FTER a Judge's Order for 'Time to 
II plead, pleading an ifſuable Plea, De- 
fendant moved to plead double Matter, 
and the Queſtion was, Whether a Rule for 
that Purpoſe ought to be granted or not ? 
The Court took Time to conſider, and 
after conferring with the Judges of the 
other Courts, gave Defendant Leave to 
plead doubly, pleading iſſuable Pleas, and 
taking ſhort Notice of Trial. J/right for 
Defendant ; Hayward for Plaintiff. 


Shelly againſt Wright. Hill. 10 G. 2. 


N the Margent of the Declaration ſtood 
the Ward Middleſex, and Defendant's 
Addition was /ate of Weſtminſter, without 
ſaying in the County aforeſaid. Defendant 
| pleaded in Abatement, that it did not ap- 
pear by the Declaration at what Place he 
was 
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was commorant. Plaintiff moved to ſet 


aſide the Plea, and obtained a Rule to 
ſhew Cauſe, which was diſcharged. It is 


not uſual to ſet aſide ſuch Pleas upon Mo- 


S Aaſingle Plea, he cannot have Leave to plead 
= doubly. Skinner. 


tion. Plaintiff may demur if he thinks fit, 
as determined betwcen Norris and Friend, 


Hill. 4 C. 2. Skinner for Plaintift ; Haw- 
kins for Defendant. 


Nevil againſ Fiſher. 
1 Dean had pleaded Non afumpſit t 
infra ſex annos, and moved to add to 
that Plea Non aſſumpſit generally, which 
was denied. After Defendant hath pleaded 


Barnett againſt Greaves. 


In Treſpnſs: K 


ttlebey moved to plead 
doubly, Not guilty, and a 


— Juſtification, which was denicd as contra- 


dictory. 


Buck againſt Warren, k Ateriey, in i Caſe. 
| Eaſter 10 n 


On Promiſe, DT Enden eld 10 U into 


Court on the common 
Rule, and afterwards obtained a Rule to 
plead double, Non aſſumpfit and Nom aſ- 


R 3 ſumpfit 


Pleadings, &c. 


= t infra ſex annos. Plaintiff moved 
to ſet aſide the double Plea with Coſts, and 
had a Rule to ſhew Cauſe, which was 
made abſolute. Plaintiff by the Rule to 
pay Money into Court is confined to plead 
the General Iſſue, and no other Plea. The 
Motion afterwards to plead double is an 
Impoſition on the Court. Chapple for Plain- 
tiff; Tapper for Defendant. 


Croſle againſt Porter, Mich. 11 . 2. 


PR declared on a Recognizance of 
Bail without ſetting forth the Con- 
dition. Defendant demurred generally, 
Court gave Judgment for Plaintiff. 'The 

Recognizance in the Declaration does not 
appear to be conditional, but abſolute; if 

conditional, Defendant might have pleaded 
| Null tiel Record. Draper tor Plajntiff; 5 
5 Comyn: for Defendant. 


Church againſt. Fendall, Eaſter 


11 Ge 35 


TOVED by Aar to plead double, i, 
11 Damage Keaſant, and under a Demiſe 
from . to Plaintiff Chief Juſtice 
ſaid he thought them inconſiſtent; but as 
Defendant bad obtained a Rule to ſhew 
16 Cauſe, and Plaintiff did not — it, it 
ya muſt be abſolute, 
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Ford Jgathſt Burnham. Trin. 
211 Sf 12 Gam 2, 


Efendant pleaded a Tender ante diem 
impetracon brevis Original. Plaintiff 
in his Replication ſet forth an Original pur- 
chaſed before the Time of the Tender 
pleaded. Wynne moved for Defendant for 


| _  Oyer of the Original, but the Motion was 


denied. 'The Court never make any Rules 


for Oyer of Originals, which are Matters 


of Record. 


Baynes againſt Lutwidge. 


I plead doubly, iz. a Diſtreſs for 


Damage-feaſant, and for Rent in Arrear. 


This is not ſtronger than Not guilty, and 
LTiberum Tenementum, Solvit ad diem, and 
a mutual Debt, which have been granted. 


Bootle for Defendant; Draper for Plaintiff. 
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FE Court gave Defendant Leave to 


Weſt againſt Nichols. Mich. 6 Geo. 2. 


Auen fregit was iſſued in Engliſh, 
I and Plaintiff declared in Latin. A 


Motion was made to ſtay the Proceedings, 
but denied, becauſe the Declaration in La- 
tin is to be taken as a Declaration by the 
By. e 


R 4 Lunn 


- 
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Lunn againſt Sm ith. 


HE Writ was returnable Craſ. Trin, 
and Bail filed in Hillary Term fol- 
lowing, The Sheriff was amerced, and did 
not clear his Contempts till the Trinity 
Term following, when Plaintiff tendered a 
Declaration, but Defendant refuſed to ac- 
cept it; whereupon Plaintiff left it in the 
Office, and ſi gned Judgment. The Queſtion 
was, What Time the plaintiff had to de- 
clarc? And it was held by the Court, that 
he had two Terms to declare after the 
Defendant was in Court; but this Declara- 
tion, not being delivered till the third Term 
after Bail put in, was too late, and tho 
Judgment was ſet aſide, 


| Androvin againſt Baſſen, Bail for Miller. 
a Ja 


nnn wes ap" Aftion: of Debt pom 8 
Recognizance of Bail, wherein the 
Plaintiff had declared in the ſhort Manner 

now practiſed, without ſetting out the Con- 
dition of the Recognizance. Mr. Juſtice 
Price had made an Order for an Impar- 
Jance upon a Detect in the Notice given to 
the Defendant of the Declaration being 
| left in the Office, &c, Plaintiff moved to 
viſcharge the Order, Defendant on ſhew- 


ing 
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ing Cauſe produced a Rule whereby the 


Ca. Sa. againſt the Principal was ſet aſide, 

and alledged that no Ca. Sa. had been i 
returned, and the Record of the Recogni- 
zance not being filed, and Defendant not 
being intitled to Oyer thereof could not 
plead the Want of a Ca. Sa. againſt the 
Principal, if that Matter is pleadable to 
ſuch ſhort Declaration, 'The Court de- 
clared no Opinion, but ſeemed inclinable 
to think that the Condition of the Recog- 

nizance doth not operate by Defeazance, 

but is Part of the Recognizance itſelf, and 
that Plaintift ought to ſet out the Condi- 
tion in his Declaration, and ordered the 
Plaintiff to file the Record of the Recog- 
nizance, but gave him Liberty to withdraw 


his former Declaration, and declare de 2000 
if he thought fit, 


” Catlin againſ _ Hunt and Drew. 
Geo. 2. 


ON hearing Counſel on both Sides, 
three Declarations in Aſſault, Bat- 
ter ry and falſe Impriſonment were ordered 
to be reduced into one, appearing upon the 
Face of the Declaration to be all for one 
and the ſame Fact, and in each of the tttree 
Plaintiff declaring againſt one of the De- 
tendants for an Mont, Oc. ſimul cum the 


other 


- 
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other two. Hawkins for Defendants; Birch 
for Plaintiff, 5 


Harper, an Attorney, againſt Wood- 
Hhaouſe and others. 


; HREE Declarations for one and the 
1 fame Battery being ordered to be re- 
dnced into one, Plaintiff's Counſel prayed 
Coſts, but was denied. Eyre for Defen- 
dant ; Skinner for Plaintiff, RED 


Jeffs againſt Jones. Eaſter - Geo. 2. 


W Wo Actions were brought againſt the 
: Defendant, one for an Ault and 
Battery, and the other in Treſpaſs, ſor taking 
away Plaintiff's Goods. Defendant moved 
that the two Declarations might be re- 
duced into one, being for one and the fame 
Treſpaſs. Rule made to ſhew Cauſe, 
which was afterwards difcharged upon 
hearing Counſel on both Sides. Where 
there may be ſeveral Pleas, Actions ought 
not to be joined. Chapple for Plaintiff ; 
Hawkins for Defendant. 


Fotherby 
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Fotherby againſi Lloyd. Mich. 2 d. 2. 
OURT held that 2 Declaration de 
bene eſſe may be delivered at any 


Time before the Expiration of the Time 
limited for appearing or putting in Bail, but 
never afterwards. This was a 7. eftatam 
from London toBriſtol returnable tres Mich. 

and a Declaration was delivered de bene 
_  efſe Ofdober 31. which was the laſt Day 
Defendant pad by the Rules of the Court 


to put in Bail. * for Plaintiff; _ 
for Defendant. 


Burnett againſt Kendall Mich. 12 2 G. © 
£0 TION to ſet aſide Plea in Abate- 


LYLI ment, which came in two Days af- 
ter Declaration left at King's (Defendant's 
Attorney's) Chambers, 9 the Door, 
which was not found there till November r. 
The Agent (Mr. Buck) had appeared by 
King 88 Country Attorney, and Plain- 
tiff had given no Notice to Buch the 
Agent of Declaration being filed or left. 
C Whether the Plea came regularly in 
or not is the only Queſtion, and. the Decla- 
ration not being delivered, nor any Notice 
to Buck of its being filed, Let the Rule 
for ſetting aſide the Plea be diſcharged with 
Coſts, it being enn Practice io put the 
I Decla- 


3; 


Pleadings, &c. 
— under the Country Attorney's 


Chamber Door. Skinner for Defendant ; 
 Urlia: for Plaintiff, 


King against Nichols. Hill. 12 G. 2. 


Rf LE to ſhew Cauſe why Defendant 
ſhould not have Leave to plead a 
Tender as of laſt Term, notwithſtanding 
the general Imparlance given by Plaintiff. 
Objected by Plaintiff's Attorney, that Defen- 
Jant ought to have applied on the firſt Day 
of the Term. Per Car: He comes Time 
enough within the firſt four Days. Rule 
abſolute i in the Treaſury, January 27. 


; Jones againſt Body. Draper for Defen- 
Aant; Comyns for 2 Eaſter 5 
12 G. 2. 


Re LE made abſolute to aa * 
Non Aſumpſit, and Defendant's Diſ- 
charge under. the inſolvent Debtors Ad. 
10 Geo. ?. 
A Rule this Term, Liſle againſt Fempin, 
had been made to ſhew Cauſe, and abſo- 
lute on Affidavit of Service (no Cauſe be- 
ing ſhewn) to plead Non eft factum, and 
Defendant's Diſcharge under ſaid Act. 


5 Potts 
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Potts againſt Creſwell, Attorney. 


rr moved that Plaintiff might 
inſert the true Day of filing Bill, 
| (viz. February 3. laſt) in the Memorandum 
at the Head of his Declaration, and that 
Defendant might have Leave to plead a 
Tender of laſt Term, the Declaration not 
having been delivered till after the Term. 
'The Rule to ſhew Cauſe was made abſo- 
lute on hearing Counſel on both Sides. 
Draper for Defendant ; Agar for Plaintiff. 


Cheng api Pinker. l. 


Upon an Iſſue M [ YLaintiff delivered the 
Nul tiel Record. I Bock, and gave him- 
ſelf a Day to bring in the Record, 912. 
tres Trin. July 8. but did not bring in the 1 
Record on that Day. July 9. Plaintiff off * 
fered the Record, and moved it might be 

read, which was refuſed. by the Court, it 

not being brought in on the Day Plaintiff 

had given himſelf to produce it. Vright 

and Hayward for Plaintiff ; Barnett for 
Defendant. DCE 


Uſher 
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Uſher, and others, againſt Edmunds. 
Mich. 1 3 Geo. 2. 


ff O TION by Skinner to withdraw his 
4 Plea of the General Iſſue, and plead 
the fame de novo, and pay Money into 
Court. Defendant's Attorney happening to 
die before Payment of Money into Court, 
as order d by Defendant; and bis Clerk 
having delivered the Plea by Miſtake ; Rule 
to ſhew Cauſe. Aar ſhew'd Cauſe. Car : 
The Rules of the Court are againſt the 
Motion ; but in the Accident of Death the 
Rules muſt be diſpenſed with. Rule ab- 
ſolute. N — 


Puſoners. 
Wagſtaffe againſt Darby. Mich. 5 G. 2. 


Motion was made to diſcharge a Pri- 
I ſoner in the Fleet, detained by a Ca- 
piat utlagat, (Plaintiff being dead.) Upon 
Affidavit of the Death of the Plaintift, and 
ſearching the proper Offices at Doctor 
Common, and finding no Adminiſtration 
granted, or Will proved, a Rule was made 
to ſhew Cauſe, which was afterwards made 
abſolute. 

5 " Beech 
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Beech againſt Paxton, Widow. Eaſter 
Te 6 Geo. 2. 


Efendant, who had petitioned to be 
_ diſcharged purſuant to the Lords Act, 
was ordercd to remain in the Cuſtody of 
the Warden of the Fleet Priſon upon Plain- 
tiff's giving a Note to pay her 25. 4d. per 

Weck every Monday. Plaintiff once made 
Default of Payment on the Day, and De- 
fendant applied to the Court to be dif- 
charged ; but it appearing that the Money 
was tendered to Defendant the Day follow- 
ing, Defendant was remanded to Priſon. 


Trin. 6 & 


| Wheatly againſt Parker. 
a 
P a Ouałer, brought up to 
V Court to be diſcharged upon the 
Lords Act; but refuſing to take the Oath 
by the Act required, was remanded to Pri? 
ſon. Note; This altered ſince by At of 
Parliament. Ts 


Baker againſt Holmer. 


Efendant petitioned upon the Lords 
Act, and it appeared that he was 
charged in Execution for 103 J. 105. Debt, 
\ beſides 
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tion that 42 J. 5 5. Part of the Sm was 
paid. Court denied to make any Order, 
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Greenſal Kan Cooper. 


A priſoner, charged in Execution in the 
Marſhal S Court, petitioned that Court 
to be diſcharged upon the Lord's Act, and 
was detained there upon Plaintiff's under 
taking to pay his 25. 4d. per Week. De- 
fendant afterwards removed himſelf by Ha- 
beas Corpus tothe Fleet, and moved to be diſ- 
charged for Nonpayment of the 25. 4d. per 
Week. Court made a Rule to ſhew Cauſe; 
but afterwards, upon hearing Counſel on 
both Sides, the Rule was diſcharged, Court 
being of Opinion that Defendant had loſt 
the Benefit of the Act by removing himſelf, 
and could only petition and be diſcharged 
by that Court out of which the Execution 
iſſued. Darnal for Defendant ; ; Ow 
for Plaintiff, 


Palmby 
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Palmby againſt Maſters. 


Efendant, a Bankrupt, was rendered 
in Diſcharge of his Bail after Judg- 
ment, and now moved to be diſcharged 
purſuant to the Bankrupt Act. Plaintiff ob- 
jected that the Words of the Act extend 
only to Perſons charged in Execution, or 
by Virtue of Judgments. The Judgment 
appeared to be for a Debt due before the 
Bankruptcy, and was entered in Hillary 
Term laſt; the Render was in the Begin- 
ning of April, and the Bankrupt's Certificate 
was confirmed the 18th of April. Chapple 
for Defendant urged, that the Words of the 
Act extend to Bankrupts detained in Cuſto- 
dy for Debts due before they became Bank- 
= rupts, which Debts are diſcharged by the 
Act, let them be detained how they will, 
nn Execution or otherwiſe, they. are to be 
diſcharged. Court, after taking Time to 
conſider, ordered Defendant to be diſcharged, 


Error, and thereupon Judgment was re- 
get the Su 
ed her with a new Declaration; whereupon 
upon hearing Counſel on both Sides, were 
of Opinion, that Defendant being detained 
a Priſoner at Plaintiff's Suit only, and not 


ly charged with the ſecond Declaration af- 
ter the Reverſal of the firſt Judgment, 


Declaration. 


: Shaw, Bart. 
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Sherwyn againſt Bowes, Spinſter. 
E JEfendant being a Priſoner in the Fleet 
at Plaintiff's Suit, brought a Writ of 


verſed, and a Superſedeas iſſued to diſcharge 
her out of Cuſtody ; but before ſhe could 
ſedeas allowed, Plaintiff charg- 


ſhe moved to be diſcharged : And the Court, 


at any other Perſon's, could not be regular- 


whereon Defendant had been wrongfully 


detained, and therefore ordere 4 Defendant | 


to be diſcharged, notwithſtanding the ſecond 
Comyns for Defendant ; Eyre 


for Plaintiff, 


againſt Gimbert. Mich. 
a 0 3. 1 


+ Efendant, an inſolvent Priſoner, moved 

to be diſcharged for Plaintiff's not 
paying the Weekly Allowance of 25. 4d. 
according to the Act of Parliament. Plain- 
tiff ought to have paid the Money on Tweſ- 
day, and neglected it; but on Friday fol- 
lowing 
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ſowing his Agent tendered the Money to 
Defendant, who refuſed to accept it. Per 
Cur No wilful Default appears in the 
Plaintiff; let Defendant be remanded. 


Robins againſt Wigley. 


HE Defendant being a Priſoner in 
1 the Heer was brought to the Bar by 
Habeas Corpus, in order to be charged in 
Execution at Plaintiff's Suit. Baynes for 
| Defendant objected, that Plaintiff, not having 

charged Defendant in Execution within 
three Terms after Judgment obtained, was 
now too late, Defendant being intitled to a 
Superſedeas; and ſo the Court held, and 
the Priſoner was remanded. ( liter poſtea.) 


Plaintiff may proceed at his Peril, 


Baker againſt} Holmer. 


. who was charged in Execu- 

tion at the Plaintiff's Suit for 103 J. 

10 5. Debt, beſides Coſts, made an Affidavit 
that 42 J. 5 s. Part of the Debt, was paid; 
and thereupon Hawkins moved that Plain- 
tiff might indorſe upon the Hab. Corp. by Vir- 
tue whereof the Defendant was charged in 
Execution, the Sum remaining due, in order 
that upon Plaintiff's own ſhewing the Sum 
might appear to be under 100 J. whereby 
S 2. Defen- 


J 
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Defendant would be enabled to take the 
Benefit of the Lords Act. The Court made 
a Rule to ſhew Cauſe, which was after- 
wards made abſolute upon hearing Belfield 
for Plaintiff, 5 
Note; Plaintiff afterwards indorſed 103 J. 
10.5, upon the Hab. Corp. as his Debt; and 
the Court, upon a ſubſequent Application, 
refuſed to enter farther into the Conſidera- 
tion of what was really due. 


Luker againſt Wallis, Widow. | Eaſter 
5 „ N 


HE Defendant being an inſolvent 
1 Debtor was brought into Court a 
| ſecond Time, and the Plaintiff being dead, 
his Executor appeared, and prayed further 


Time to inquire into the Truth of Defen- 


dant's Diſcovery of her Effects; but the 
Court refuſed to enlarge the Time, which 
is limited by the A& of Parliament, and 
diſcharged the Priſoner. LOOT 


Warrington againſ# Elliott. 


TILaintiff's Attorney appeared and offered 
to ſign a Note for 23. 4d. per Week, 
to be allowed Defendant in order to conti- 
nue him in Priſon in Execution at the Plain- 
tiffs Suit; but the Court diſcharged the 
8 — Defen- 
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Defendant for want of Plaintiff's ſigning 
ſuch Note, the Signing of the Attorney not 
being ſufficient. 


Caſtle, and Wife, againſt Whitaker. 
Trin. 7 & 8 Geo. 2. 
'YIrdler moved for the Defendant to ſhew 


Cauſe why it ſhould not be referred 
to the Prothonotary, to examine what was 


due for the Plaintiff's Debt, in order that 


| Defendant might have the Benefit of the 


Lords Act, upon an Affidavit that 21 /. only 


remained due, tho' Defendant was charged 
in Execution for upwards of 100 J. Court 
refuſed that Rule, but made a Rule to 

ſhew Cauſe why, upon Payment of the 
21 J. and Coſts to be taxed, Defendant 
ſhould not be diſcharged. | 


Cooper, and nine others, againſt Levi. 
Mich. 8 Geo. 2. 3 


T HE Defendant was committed to the 
Hleet by the Commiſſioners of Bank- 


the long Vacation, when no Judge was in 
Town, and was then charged with Decla- 
rations at the Suit of ſeveral Plaintiffs, with- 


ruptcy for not anſwering Interrogatories in 


out Leave obtained from any of the Judges 


of the Court. 'The Defendant applied to 
ſet aſide the Proceedings on the Day before 
X — 2 — 
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the Writs of Inquiry were to be executed, 
and not before, and obtained a Rule to 
ſhew Cauſe, which was afterwards diſ- 
charged on hearing Counſel on both Sides. 
The Court did not determinè upon the Re- 
gularity of the Charge; but held that De- 
fendant came too late to move after Judg- 
ment. Eyre, Baynes and Urlin for Plain- 
tiffs; Chapple and Skinner for Defendant. 


J — againſt Swan. Hill. 8 Geo. 2. 


TIER Cur All Objections, as to the 
Inſufficiency of a Prifoner's Schedule of 
his Effects in Point of Form, are to be 
made upon the firſt Attendance : The ſecond 
Time the Priſoner is brought up, the Plain- 
tiff muſt be prepared to falſify the Account 
given by Defendant of his Effects, if he 
can; he will then be too late to object to 
the Schedule -in Point of Form. EE: 


Sir William Strickland againſt Hodgſon. 
f MHAPPLE moved to ſtay Proceed- 


4 ings upon a Declaration delivered a- 
gainſt Defendant, a Priſoner in the County 
Gaol for Northumberland, the Declaration 
not having been entered in the Prothonota- 
ry's Office befote it was delivered. The 
Motion was oppoſed by Serjeant Eyre; and 
upon looking into the Rule of Court mods 
oon 
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ſoon after the Statute of 4 & 5 IF. z. for 
eſtabliſhing the Practice touching the De- 
livery of the Declarations to Priſoners in 
Country Gaols, the Court were of Opi- 
nion that it is ſufficient to enter the De- 
claration any Time before giving a Rule to 
plead, and therefore no Rule was made. 


Tidmas againſt Procter. Trin. 


8 & 9 Geo. 2. 
rer an Inſolvent Debtor, peti- 
LL Q tioned to be diſcharged for Non-pay- 
ment of the Weekly Allowance of 2 5. 4 d. 
but it appearing that Plaintiff was dead be- 
fore any Default made in Payment, the 
Court made no Rule. This is a Caſe un- 

provided for by the Act of Parliament. 


| Tidmas againft Procter. Mich. 9 G. 2. 


f "OUR 'T made a Rule for Plaintiff's 
Executor to ſhew Cauſe why De- 
fendant, an Inſolvent Debtor, ſhould not 
be diſcharged for Non-payment of the 
Weekly Allowance of 2 sJ. 4 d. and upon 
an Affidavit of Service, no Cauſe being 


charged, the Words of the Act of Parlia- 
ment being general. 
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Feather - 


ſhewn, Defendant was ordered to be diſ- | 
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Featherſtonehaugh, and Wife Amin 
tratrix of Brown, againſt Atkinſon. | 


Efendant had been a primer in IVood- 
ſtreet Compter in 1732. upon meſne 
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Proceſs at the Suit of Brow? Plaintiff's 


Inteſtate, and being at that Time a Serjeant 


at Mace, the Keeper of the Compter ſuf- 


fered him to have the Liberty of the Gate 
(as it is called) that is to have his Liberty 
upon Promiſe to return into Cuſtody when- 
ever called upon by the Keeper; the ſaid 
Action having never been diſcharged upon 


the Books of the Compter, and Broms in 
his Life-rime having obtained Judgment, 
the Plaintifts revived the ſame by Scire 
Facias, and having obtained an Award of 
Execution, charged the Defendant (ſtill a 


Priſoner on the Books) with a Capias ad 
ſatisfaciendum, as a Priſoner in Cuſtody of 


the Sheriffs of London; whereupon the 
Keeper of the Compter endeavoured to per- 
- ſuade the Defendant to return into Cuſtody ; 


which he refuſing, the Keeper on Sunday 


November 9g. retook the Defendant at 
George's Coffee-houſe, Temple-Bar, with- 


out any Warrant, and Defendant moved 


againſt the Keeper to be diſcharged, inſiſt- 
ing that as the Eſcape was voluntary, the 


Keeper could not retake him; and alfo in- 


fiſting, that the Debt was paid to Brows in 
. Eo his 
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his Life-time. The Keeper, on ſhewing 
Cauſe, could not controvert the firſt 'Thing 
inſiſted on, viz. that the Eſcape was vo- 
luntary, and as to Payment of the Debt, 
that was out of his Knowledge; Brown's 
Action never was diſcharged from the Books, 
and the Plaintiffs were not Parties to this 
Motion. But there had been a former Mo- 
tion this Term by Defendant to be dit- 
charged, the Debt being paid; the Plain- 
tiffs had anſwered that Fact, and ſhewn 
ſufficient Cauſe to keep him in Cuſtody. 
The Eſcape on all Hands being admitted to 
be voluntary, Mr. Juſtice Denton and 
Mr. Juſtice Forteſcue were of Opinion, that 
the Keeper could not retake the Defendant, 
and that he ought to diſcharge him. Had 
the Eſcape been real, the Keeper might 
have retaken Defendant upon a Sunday, and 
is not reſtrained by the Statute 29 Car. 2. 
Mr. Juſtice Reeve was of the ſame Opinion 
in Point of Law, but thought it too much 
for the Court to relieve Defendant, who 
appeared to have acted (at leaſt very diſho- 
nourably with regard to the Keeper) in this 
ſummary Way upon Motion, and that De- 
fendant ſhould be put to his Action or an 
Audita Ouerela. Defendant was ordered to 
de diſcharged. Skinner, Urlin and Mrigbi 
for the Keeper; Glyde, Chapple and Eyre 
for Defendant. 


Roberts 
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Roberts againſt Hammond. Hill. 9 G. 2. 


Efendant, an Inſolvent Debtor, was 
diſcharged on the Lords Act. Plain- 
tiff afterwards brought an Action of Debt 

on the Judgment, — Defendant being ar- 
reſted thereupon, moved to be diſcharged, 
which was ordered on hearing Counſel on 
both Sides. The Perſon after bein once 
diſcharged from an Execution by the Act 
of Parliament, is to be free, and — be 
afterwards retaken by Execution or Action 


on the Judgment. — for Defendant ; 
Wright for Plaintiff, 


"_ againſt 8 ge. 
e 


AF TER“ Judgment reverſed by Writ 
of Error, Defendant had a Saperſe- 
deas ; but before ſhe was thereby diſchar- 

ged, ſhe was charged with a new Declara- 

tion at Plaintift's Suit, and upon Applica- 
tion to the Court was diſcharged by Rule 
from the new Declaration, and her Super- 
ſedeas was allowed. After her Diſcharge 

Plaintift cauſed her to be arreſted and held 
to Bail for the former Cauſe of Action; 

— whereupon ſhe moved the Court to be a- 

gain diſcharged by Superſedeas upon enter- 

ing a common Appearance ; and upon hear- 


4 ing 


Nt 
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ing Counſel on both Sides, the Court was 
divided in Opinion. Lord Chief Juſtice 
and Mr. Juſtice Comprs looked upon the 
ſecond Declaration to be no Charge, and 
that the Court took it ſo when a Rule 
was formerly made for her Diſcharge ; 

and thereupon ſhe had the Benefit of her 
 Superſedeas, and that after the Judgment 

reverſed and annulled, Plaintiff had a Right, 
if he thought fit, to bring a new Aion. 
Mr. Juſtice Denton and Mr. Juſtice Forte- 
ſcue were of Opinion, that after the De- 
fendant had been diſcharged by Rule of 
Court, as to the ſecond Declaration, ne 
ought to be now diſcharged on entering 

a common Appearance, and that the Rule of 

Court amounts to the ſame Thing as a Su- 
 perſedeas. No Rule. Hawkins for Defen- 
dant; Skinner for Plaintiff. ns 


Kirke againſt Burrowes, Tin 10 G. 2 


T NEfendant obtained a Superſedeas for 
Want of Proſecution ; but before he 
was diſcharged by Virtue thereof Plaintiff 
cauſed him to be charged in Execution. 
Defendant was ordered to be diſcharged 
with Coſts, conſenting to bring no Action. 
Eyre for Defendant; Skinner for Plaintiff. 


Hannot 


to be charged; but the Court ſaid they 
would not intermeddle, Plaintiff might 


fendant was charged in Execution. 
Hannot againſt Farettes. Mich. 10 G. 2, 


 Laintiff cauſed Defendant, a Priſoner 


tion after Writ of Error ſealed and allow- 
Attorney, The Court ſet aſide the Com- 


an Attachment againſt Plaintiff's Attorney, 
becauſe, though the Writ of Error be a 


tempt is incurred till after Notice of it, 


 Chapple for Defendant; Eyre for Plaintiff, 


. 
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Hannot againſt Faretts. 


JJ being brought to the Bar 
by the Warden of the Fleet by Vir- 
tue of a Habeas Corpus ad ſatisfaciendum, 

in order to be charged in Execution at the 
Plaintiff's Suit, produced the Allowance of 
a Writ of Error; and objected, that as ſuch 
Writ was ſealed and allowed, he ought not 


_—_ at his Peril; and thereupon De- 


in the Fleet, to be charged in Execu- 


ed, but before Notice thereof to Plaintiff's 


mitment in Execution, but refuſed to- grant 


Superſedeas from the Allowance, no Con- 


Wright, 
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Wright, Admin Nrator, againſt Kerſwill. 
Efendant was diſcharged out of Cuſto- 


D dy by Superſedeas on entering a com- 
mon Appearance, for Want of Plaintiff's 
proceeding to Judgment within three Terms 
after Declaration delivered. Plaintiff after- 
wards obtained Judgment, and Defendant 
being taken in Execution, moved to be diſ- 

charged, inſiſting that after a Superſedeas 


his Perſon was free, and could not be a- 


never been a Priſoner after Judgment might 


gain detained by Proceſs in the ſame Action, 
and it ſeems to have been the Senſe of the 
Court, when a Rule was made Hill. 8 G. 2. 
that if after a Superſedeas an Action of 
Debt be brought on Judgment, Defendant 
ſnall be diſcharged without Bail. It was 
urged for Plaintiff, that Defendant having 


at any Time during his Confinement put in 
Bail to the Action, and being diſcharged 
on meſne Proceſs only before Judgment, he 
is after Judgment liable to be taken in Ex- 
ecution. The Court took Time to conſi- 
der of this Matter, and after conſulting 
the Judges of the other Courts, determined 
that in this Caſe Defendant having been 
_ diſcharged by Superſedeas before Judgment, 
was not finally diſcharged ; but after Judg- 
ment is ſubject to be taken in Execution; 
though where a Defendant is — 
Atter 
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after Judgment for want of being char * 

in Execution (within two Terms 

Judgment obtained) his Perſon cannot be 


afterwards taken in Execution. Eyre for 
Defendant; Chapple for Plaintiff. 


Clarke againſt Venner. 


1 ſame Caſe. 


Nicholas Fling 5 Caſe. Hill 1 8 G. * 


D 


riffs of Briftol, brought his Habeas 


| Corpus to be removed to the Heet, and 


neas (cxcceding 15. per Mile) which the 
Sheriffs refuſed to accept, and inſiſted on 
10 l. Defendant moved for an Attachment 
againſt the Sheriffs, and obtained a Rule to 
ſnew Cauſe, which was afterwards made 
abſolute. Eyre and Corbett for TE; 
Draper for the Sheriffs. 


Mendes againſt Wolfe. 


Efendant, an inſolvent Priſoner, detain- 

ed by two Executions, was by one 
Plaintiff allowed 2 5s. 4 d. a Week on being 
continued in Cuſtody 1 to the Act 
of Parliament; and the other Plaintiff alſo 
inſiſting 


Efendant, being in Cuſtody of the he- 


— ol it to the Sheriffs with Seven Gu- 


before the End of the firſt Term after the 
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inſiſting to detain Defendant, the Queſtion 


was what Allowance he ought to make; 


and held per Cur, that the ſecond Plaintiff 
muſt alſo allow Defendant 2 5. 4 d. per 
Week. TY F 


Sibley againſ# Sibley. 


Efendant taken in Execution, Septem- 

1 ber 28. 1736. by Ca. Sa. returnable 
tres Mich. petitioned to be diſcharged on 
the Acts for Relief of Debtors; but per 
Cr he comes too late; he ought to apply 


Arreſt, becauſe the Sheriff is liable to an- 


ſwer for an Eſcape from that Time, and 
not from the Return of the Writ. 


Poulter againſt Greenwood. Mich. 5 
S5 Geo. 2. 5 
JT PON a point reſerved by Lord Chief 


CL Juſtice at Ni prius, in an Action 
brought againſt the Sheriff of Lancaſhire 


for an Eſcape, it was held per Cur, that 


an Aſſignment of Priſoners by an Under- 
Sheriff to the ſucceeding High-Sheriff (tho 
not by Indenture) is a good Aſſignment. 


Hand 
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Hand againſt Kelly. Hill. 11 Geo. 2. 


| F.; being detained (inter alia) 
by a Capias utlagatum founded on 

an Outlawry upon meſne Proceſs proſecuted 
by Plaintiff, was brought to the Seſſions of 
the Peace by Virtue of the compulſive 
Clauſe in Inſolvent Debtors Act, 10 Geo. 2. 
and diſcharged, delivering a Schedule of 
his Effects. He was afterwards again ar- 
reſted by a Capias utlagatum renewed, and 
now moved to be diſcharged, giving a War- 

rant to appear ſecundum Statut. Upon 
 fhewing Cauſe, the Court was of Opinion, 

that as Defendant in this Caſe cannot have 
any Advantage by pleading, the Motion is 
proper. No Appeal lies from the Seſſions; 


the Determination there is final. Defen- 


dant is diſcharged from all Debts except 
Debts to the Crown. The Rule was made 
abſolute to diſcharge Defendant without 
Coſts. Eyre and Wright for Defendant; 
Urlin for Plaintiff, Es 


Davis againff Hall, Hill. 11 G. 2. 
Efendant moved for a Superſedeas for 


D want of Plaintiff 's proceeding toJudg- 
ment within three Terms after Declaration 
delivered. The Declaration was of Eaſter 


and the final Judgment ſigned in Michael 
| 2x mas 
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mas Vacation laſt. Plaintiff urged, that 
the Judgment being a Judgment of Micha- 
elmas Term, though not ſigned till the Va- 
cation, is ſufficient to prevent Superſedeas ; 
but per Cur, the three Terms are always 
taken to be incluſive of that Term where- 
of the Declaration is, and unleſs Plaintiff 
proceeds to ſign final Judgment within the = 
third Term he is too late. Rule abſolute (1 
for Swperſedeas. Draper for Plaintiff; 1 
Huſſey for Defendant. 


Clayton againſt Stapp. Eaſter 11 G. 2: 
132 brought into Court by Ha- 


: beas Corpus ad ſatisfaciendum, and 
Serjeant Agar objected againſt his be- 
ing charged in Execution, Mr. Juſtice 
Forteſcue having made an Order. for a S. 
perſedeas May 1. which was lodged with the 
Warden, and allowed, and Appearance en- 
tered; Defendant was ſuperſedable laſt 
Term, and ought to have the compleat 
Benefit ; but the Defendant not having ſer- 
ved the Order, nor allowed the Superſedeas 
till after Habeas Corpus was lodged with 
the Warden; Cur He muſt be charged, 
and he may apply afterwards as he ſhall 
adviſed. Plaintiff may proceed at his 
Peril, | 


is. Cock 
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Cock againſt Kerridge. Trin. 
11110. 


9 Pe mY 2 a Rule to 
| plead doubly (Nom aſſumpſit and Non 
 afſumpſit infra ſex annos) rg moved 
to diſcharge it, inſiſting that Defendant, 
who was a Priſoner in the Fleet at the Time 
of his being charged with the Declaration 
before this Rule, obtained was diſchar- 
ged at the Seſſions of the Peace by the com- 
pulſory Clauſe in the Inſolvent Debtors 
Act 10 Geo. 2. and being at large could not 
regularly apply for the Rule to plead dou- 
bly, without firſt entering a common Ap- 
pearance; which was not done. The Que- 
ſtion was never determined, but by Con- 
ſent the Plaintiff had Leave to diſcontinue 
without Coſts. Skinner and Urlin for Plain- 
tiff; Wright for Defendant. 


Baldwin againſt O Carroll. 


121 rendered himſelf into the 
Cuſtody of the Warden of the Fleet 
Priſon as a Fugitive for Debt, to take the 
Benefit of the late Act of Parliament, 
10 Geo. 2. Plaintiff tendered a Declara- 
tion to the Warden, which he refuſed to 
accept, and thereupon Plaintiff moved for 
Leave to proceed, and had a Rule to ſhew 


Cauſe ; 


Cauſe; but the Court ſeeming to be of 
Opinion that Defendant being in the War- 


den's Cuſtody for a particular Purpoſe only, 


was not liable to be charged with Declara- 
tion. Plaintiff conſented to waive his Pro- 
ceedings, and the Rule was diſcharged. 
Parker for Plaintiff ; Urlin for Defendant; 
Eyre for the Warden. LEY 


* 


Aſheley againſt Sutton. Hill. 12 G. 2. 


DurE to ſhew Cauſe why a Superſe- 
IX deas ſhould not iſſue to diſcharge De- 


fendant out of Cuſtody for want of being 


charged in Execution within two Terms. 
Plaintiff's Attorney, who lived in London, 
had fent down a Ca. Sa. directed to the She- 
riff of Exeter inſtead of Devon, which 


being ſent back, he rectified the Miſtake, 


got it reſealed, and ſent it again in Time 
(as he thought) to an Attorney at Exerer, 


Execution ; but being miſtaken as to the 


Time of the Poſt's coming into Exeter, it 
came too late, and Detendant was not 
charged within the Term. It was urged 


for Defendant, that though the general 
Rule of Court directs a Szperſedeas to iſſue 


unleſs Cauſe generally, and does not con- 


fine Plaintiff to any particular Matter, yet 
nothing has ever been admitted as good 


Cauſe againſt a Superſedeat, but a Treaty 


＋ 7 for 


_ with Directions to charge Defendant in 
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for an Accommodation, where Proceedings 
have ſtaid at Defendant's Requeſt ; and if 
Deferdant be not charged within the li- 
mited Time, through the Ignorance of 
Plaintiff's Attorney, Plaintiff and not De- 
fendant muſt ſuffer. Enlarging the Matters to 
be ſhewn for Cauſe againſt Superſedeas will 
be productive of Mo.ions, and render the 
Practice uncertain. And of this Opinion 
was Mr. Juſtice Forteſcue Aland. But per 
Capital Juſt & af Juſt any reaſonable 
Cauſe may be ſhewn. The Debt here is 
large (700/.) and no Intention to oppreſs 
the Defendant appears; the Want of De⸗ 
fendant's being charged in Time is by meer 
Miſtake, and through Accident; the Ca. Sa. 
vuvhen properly directed and reſealed is a new 
Writ. It is common to diſpenſe with the 
Words of an Act of Parliament (a ſtronger 
Caſe than Rule of Court); where Inſolvent 
Debtor applies to be diſcharged for Non- 
payment of 25. 44. per Week, the Court 
refuſes it, unleſs the Default of Payment 
be wilful. Equity relieves in the Execu- 
tion of Powers upon the Head of Accident. 
This is a Cauſe within the Meaning of the 
general Rule. The Rule diſcharged. 
Wright for Plaintiff; Eyre for Defendant. 


J. Munoz 
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if Munoz a Levi. Eaſter 119 Us 


D* Efendant being charged in Extcution 
at Plaintiff's Suit for 33 J. 10. and 


with no other Execution, petitioned to have 
the Benefit of the Lords Act, and being 
brought into Court, Plaintiff objected that 
Defendant was now charged with another 
Execution at the Suit of 4. Munos for 
182 J. and being charged for more than 
100 J. could not have the Benefit of the 
Act. The Court held, that they muſt con- 
ſider the Charge as it ſtood at the Time of 
the Petition, and therefore with regard to 
the Plaintiff . Munoz, - Defendant was 
within the Act. 1 ee 


- Morſe againſt Warren. Mich. 11 G. 2. 
Mog to ſtay proceedings againſt 
Sheriff of Hertfordſhire on a Six Days 
Rule to bring in the Body of Defendant. 
The Sheriff had returned a Cepi, upon which 
this Rule was founded: The Defendant 
went to Gaol for want of Bail, and the 
Gaoler let him go at large, (of which 
Affidavit was made) but Defendant was a 
Priſoner at the Time of the Motion. The 
Sheriff gave Notice to ſtay Proceedings, or 
that Plaintiff might bring a Habeas Corpus 


a« his own Charge. Cur diſcharged the 
- _—_ Rule. 
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Rule. Skinner and Eyre pro 7 ; Din 
pro Quer. 


Berryman againſt Gilbert and his e. 
Trin. 13 Geo. 2. . 


Efendants were brought into Court 
the ſecond Time from the Flees Pri- 
ſon to be diſcharged from an Execution pur- 
ſuant to the Statute 2 C. 2. right for Plain- 
tiff inſiſted upon detaining Defendants in 
_ Cuſtody upon allowing them 2.5. 4d. per 
Week, and produced a Note ſigned 7obn 
King, Amen for the Plaintiff, pot to 
pay the ſame, and an Afpdavit that Plain- 
tiff was abroad in Foreign Parts, ſo that 
Plaintiff's Attorney could not procure a 
Note ſigned by his Client. The Court held 
this Note inſufficient within the Words of 
the Act, and for want of a Note figned by 
Plaintiff himſelf Defendants were difchar- 
ged. Vide Warrington againſt — . 
. Geo, 2, 


Barker againſt Palmer. 


HE Court made a Rule abſolute to 
diſcharge Defendant upon the Lords 
A for Non- — of 24. 4 d. per Week, 
undertaken to be paid by Plaintiff at Nor- 
alk Aſſizes e to the fettled 


Practice of the Court of King's Bench) 
| | a 


a Record of the — at the Afizes 
being ſent to this Court ſigned by the Judge 
of Aſſizes. 


Mabſon againſt Butler. Mich. 13 G. 2. 
R LB to ſhew Cauſe why Defendant 


ſhould not be diſcharged out of the 

Heet Priſon by 4 for want of 

Plaintiffs proceeding to Judgment within 

three Terms after Render. It appeared 
that Defendant had eſcaped, and had been 
a long time out of Cuſtody. Pen Cur: Let 
the Rule be diſcharged; in this Caſe the 
Time of Defendant's * or coming 
again into Priſon ſhall be looked upon as 
the Time of the Render. Are io for Þ Plain- 
tiff; Price for Defendant. | 


Toms againſd Hammond. Mich. 7 G. 2. 


Der. moved to be diſcharged upon 
the Act of Parliament as a Domeſtick 
or menial Servant (which were the Words 
of his Affidavit) of Baron Hopman, Envoy. 
from the Nuke of Mzcklenboyrgh, and ob- 
tained. a Rule Ni. Plaintiff ſhewed for 
Cauſe, that Defendant had an Annuity of 
200 J a Year, and that he was a Juſtice of 
Peace for Middleſex; fo that it was not 
likely he could act as the Envoy's Dome- 
ſtick "—_ and inſiſted that - #4 Words of 
T4 the 


% 
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the Envoy's Certificate produced by Defen- 

dant were Memntal Servant only, which is 
not within the Act, the Words of the Act 

being Domeſtick Servant, Per Cur The 
; Word Mental is not explained by our Law, 
Dome ſtick Servant are the Words of the 

Act, and it doth not appear that Defendant 
was ſuch. A menial Servant may be em- 
ployed out of the Houſe or Houſhold Af- 
fairs, a Domeſtick in or about the Houſe 
only. A Perfon hired as a Clerk is no 
Domeſtick Servant. Defendant did not 
appear to have received any Wages, Let 
enum T7 


| 


Swain againſt Girdler, Serjeant at Law. 


Efendant was ſued by Bill; to which 
I he dcmurred, inſiſting that he ought 
to be ſued by Original, and upon arguing 
the Demurrer, a Caſe was quoted, Baker 
againſt Sindale in this Court, Mich. 10 G. 
Roll 360. that was an Action brought a- 
gainſt a Prothonotary's Clerk by Original. 
He pleaded that he ought to be ſued by 
Bill ; to which Plaintiff demurred, and the 
Court gave Judgment that the Defendant 
ſhould anſwer over. Per Cur: This Caſe 
js in Point; Serjeants, Prothonotaries Clerks, 
and all others not obliged to Attendance in 
= Court, 


Court, are upon the ſame Foot. Judgment 


uod Billa caſſetur. Eyre for Plaintiff * 
Hawkins for Defendant. T pe 


Cain againſt Molineux. Hill. 9 G. 2. 
2 Efendant moved to be diſcharged out 
of Execution, being Steward of the 
Houſhold to Baron Bowrk, a Foreign En- 
| voy, and obtained a Rule to ſhew Cauſe, 

which 'was afterwards diſcharged on hear- 
ing Counſel on both Sides, it appearing ' 
that the Defendant was a Trader, that he 
reſided at his own Houſe in the Old Pa- 
Ilace-Tard, Weſtminſter, and that the En- 
voy was at Hanover at the Time of the 
_ Arreſt. Eyre for. Plaintiff; Chapple and 

| Skinner for Defendant. my f 


| Deſeriſay againſ? O'Brien. 


? Efendant being arreſted at Plaintiff's 
_# Suit, moved upon the Ac of Parlia- 


- 


+ 


ment of Queen Auneè to be diſcharged out 
of Cuſtody upon Afßdavits that he was a 
Courier employed in the Service of Sir Tho- 
mas Geraldino, Envoy from the King of 
Spain, and (during Receſs from Journies 
wherein he was frequently employed by 
the Envoy) did eat at his Houſe among his 
other Servants, ' and was paid Wages by 
him. It was inſiſted for the Plaintiff, * 

Te A 4 
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Sir Thoma Ceraldino was not a. publick 
Miniſter within the Act of Parliament, hut 
only an Agent for the Court of Spain, to 
treat with the South Sea Company: That 
admitting him to be a publick Miniſter, a 
Courier or Meſſenger, who is paid for each 
Journey according to his. Deſert, and gat a 
certain Sum for Wages, by. the Year, is not 
a Domeſtick Servant. It fully appeared by 
Affidavits produced on Behalf of the Plain- 
tiff, that Defendant was a Trader, and 
conſequently not entitled to the Benefit of 
the Act of Parliament. The Rule to ſhew 
Cauſe why Defendant ſhould not be diſ- 
charged out of Cuſtody was ſet afide. Ward: 
againſt Purſell, Mich. 2 Geo. 2. in J. R. 
was quoted. Chapple, Eyre and Skinner for 
Defendant ; Compns and Wright for Plain- 


tiff. 2 
Harriſon's Caſe. Faſter 10 Geo. 2. 


” Borge Horriſon an Attorney, being in 
CI Serjeams, Iun waiting to attend Mr. 
Tuſtice Forzeſaye on a: Summons, was pre- 
vailed on by an Agent for one of his 
Creditors, under Pretenee of Buſineſs, to 
go with him to a Coffee: houſe in Chancery- 
Lane, near Ser jeaut Inn, where after the 


Hour appointed for the Attendance at the 


Judge's Chamber was expired, Harriſon 
was. arreſted. It appeared that Harriſon 


had 


aners. 
had left bis Clerk at the ] 2 
with Directions to call him when the Judge 
was there, and at Leiſure. The Court 
ordered: Hasifar to be diſtharged. Chapple- 
for Harriſon; Eyre far the Creditor. 


Huggins againſt. Rambridge, 4 Priſoner 
in tbe Fleet, Mich. 1 13 Geo 3. 


Dis was, delivered in Hillary 
P Term laſt, with an Imparlance.;, and 
in Kafder 9 Defendant. pleaded, and 


* 


Plaintiff demurr'd to the Plas on the firſt 


Day. of laſt Term, Defendant joined in 
— and Plaintiff not proceedin ng fo far- 
ther ta a Cuzfilium, or 5 
Term, Defendant moved for a Fuer ſe⸗ 


dea 25 want of Plaintiff's proceeding to 


ration, purſuant to the Rule Eafter 8. Geo. 
It was "urged for Plaintiff, that the Plca be- 
ing very long and ſpecial, Plaintiff could 
not, babe. have. procured. an Argu ment 
laſt erm; and if he had, it was unlikely 
the Court would haue given Judgment on 
the firſt Argument. Per Cur": Plaintiff has 
not proceeded as he might; he is. not to 
judge whether the Court would have de- 
termined on the firſt Argument. or not, it 
is an affected Delay to the Prejudice of Li- 
. Plaintiff 125 ſhewn. no. good = 
Why 


Judgment within three Terms after Decla- _ 
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why he did not proceed. The Rule is ge- 
neral, Plaintiff is to proceed to Judgment, 
(i. e. final Judgment) within three Terms, 
in all Caſes, incluſive of the Term of which 
the Declaration is delivered (the Interven- 
tion of the Argument of a Demurrer, or 
Trial of an Iſſue, makes no Difference) un- 
leſs Plaintiff can ſhew it was out of his 
Power to proceed ſo faſt. Defendant ſhall 
take no Advantage of the Court's Delay, ot 
in Counties where the Aſſizes are held but 
1 11 a Year, it may be impoſſible to com- 

ly with the Letter of the Rule; but here 
the Delay is the Plaintiff's. Let a Super- 
ſedeas iſſue, which extends only to 'dif- 
charge Defendant's Perſon from Confine- 
ment; the Action till remains pending, and 
Defendant's Remedy, as to Nom-pros, is 
ſeparate and diſtin from the Superſedeas. 
Skinner, Wynne and Agar for Defendant ; 
Eyre and Boothe for Plaintiff. | 


| Poulter againſt ne Hill. 13 G. 2. 


Di. had been ſuperſeded Ader 
Judgment for want of being charged 
in Execution within two Terms. Plaintiff 
afterwards brought an Action of Debt on 
the Judgment; a having obtained a ſe- 
cond Judgment, cauſed Defendant to be 
taken in Execution October 9, 1732. De- 
fendant, 


Priſoners. 1 
fendant, laſt 'Term, applied for a Super ſe- 


deas ; and the Court took Time to con- 
ſider whether he was ſuperſedable or not. 
This Term, pending the Conſideration of 
the Court upon the Superſedeas, Defendant 
petitioned, and had a Rule to he carried to 
next Aſſizes to be diſcharged by the Lords 
Act. The laſt Rule was ordered to be diſ- 
charged. The Application for the Super- 
ſedeas and for this, Rule are inconſiſtent. 
Bootle for Plaintiff; Prime for Defendant. 


| Proceſs, Service thereof, 


'Rules, &c. 


5 Wye 2 Wright. Mich, e 6 . 2 


E R Cur: To make a perfect Service 

Jof a Rule, the Original Rule muſt be 
ſworn to have been ſhewn to the Party at 

the Time of ſerving the Copy. 


Sheridan againſt Aſhby. Trin. 6 6 & 
_..- 5.0000 2. | 


JLaintif cauſed Proceſs to be ſerved up- 
on Defendant, who afterwards removed 
from his Houſe ; and Plaintiff not being 
able to find him, followed the firſt Service, 
and left the Notice of the Declaration - 
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der the St 


* pideeſs, Gs 
Street- door of Defendant's empty 
Houſe. Court held the Judgment regular. 

apple for Plaintift ; Darnal for Defen- 


The King againſt Pike. Mich. 7 Ws 


A Rule Ny for an Attachment was 
11 ferved by putting a Copy under the 
Door of Defendant's Houſe, and acquaint- 
ing Defendant, who was in the Houſe, with 
the Contents. The Court held this to be 
inſufficient Service, it being neceſſary that 

the Original Rule ſhould be ſhewn to the 
Party at the Time of Service. 


Ruſh again Dale. 


W EHE Court made a Rule for Forreſt, 
3 Defendant's late Attorney, to ſhew 
Cauſe why he did not pay Money to the 
Plaintiff received of Defendant for that 
Purpoſe, Go. Darnal moved, upon an 
Affidavit of Forreff's concealing himſelf, that 
Service of tho Rule at his Houſe might be 
good Service. Per Cur : The Rule not be- 
ing for an Attachment, doth not require 
Perfonal Service, __ 4 


22 — * | 


to the Sheriff of any County. be Court 


Hall again Wilby. Hill. 7 Geo. 2. 


R LIN moved to ſtay Prem 
the Proceſs being ſerved within the 
Branch of Bury St. Edmunds, and not 
by. the proper Officer, contrary to the late 
Akt of 3 Per Cur : The AQ only 

Preſerves and faves the Juriſdiction of par- 
ticular Liberties. The Perſon injured muſt 
bring his Action, the Court — 2 Pro- 
ceedings. 


Chance againſt Ruſſell 


IRCH moved to ſtay the Plaintiff's 


Proceedings, the Copy of the Proceſs 
| ſerved upon Defendant not being dire&ed 


denied the Motion, becauſe Defendant can- 
not take Advantage of this as an Irregula- 
rity; if the Writ be vicious, Advantage 
muſt be taken thereof in another Manner. 


Longbothom againſt Knap and others. 


Laintift ſued out a common CJauſum 
fregit, and the Sum for which he in- 
tended to declare in Debt upon a Recog- 
nizance of Bail being above 101. cauſed 
Defendant to be ſerved with a Copy of Mo 

Writ 


„ 77 I . 
* * 
. 


ceedings; and upon hearing Counſel on both 


Act of Parliament. Comyns for Defendant; 


F 


Writ, without any Notice to appear ſub- 
ſcribed. Defendant moved to ſtay the Pro- 


Sides, the Court held the Service to be ir- 
regular, being of Opinion that in all Caſes 
where Proceſs is ſerved, it muſt be with 
Notice to appear, purſuant to the late 


Skinner for Plaintiff. 


Smith againſt Wintle. Trin. ) & 
8 Geo. 2. Ty 


f Efendant moved to ſet aſide the Pro- 


ceedings, upon an Affidavit that he 
was never ſerved with Proceſs. A Rule 


was made to ſhew Cauſe. Upon ſhewing 


_ Cauſe, Plaintiff, who ſerved the Writ, made 


an Affidavit that he put a Copy through a 


Crevice of the Door of the Permit Office 


in Moorfields, Defendant having locked him- 
ſelf in, that he plainly ſaw him through 


the Crevice, that he was very near the 
Door, and that he acquainted him what 
the Paper (put through the Crevice) was, 
which the Court held to be ſufficient Ser- 


vice, and diſcharged the Rule. Darnal 
for Plaintiff; Birch for Defendant. 


2 Cutcliſſe, 


__ an Artormy, againſt Standiſh: 


HE Afidavit of Service of the Pros 
ceſs was as follows, (viz.) That De- 
ponent ſerved Defendant with a Copy of a 
Writ, &c. at the Plaintiff 's Suit, except 
what related to other Defendants. Defen- 
dant moved that Proceedings might be 
ſtayed : And a Rule was made to ſhew 
Cauſe, which was afterwards made abſo- 
lute on hearing Counſel on both Sides, 
Chapple for Plaintiff ; Belfield for Pop | 


dant. 


Porter againſt Kent. f Mich. 8 G 15 


ATNES moved for an Attachment 
D againſt the Sheriff of Lincoln for not 

bringing Defendant's Body into Court, ac- 

cording to a peremptory Rule. The Ser - 
vice was by delivering the Original Rule 
to the Under- Sheriff. Court made a N ; 
to ſhew Cauſe. 


Buncombe againſt Love and 1 i 
Eaſter 8 Geo. 2. 


: | HE Proceſs was ſerved upon the Huſ- 
band only, and not upon the Wife. 

| Held to be good in lieu of Arreſt, Chap- 
ple for Plaintiff; 22 for Defendant. 


Byers, 


Motels, &c. 


Myn againſt. Wh itaker, in County Palatine 
of Lancaſter. Trin. 8 & 9 Geo. 2. 


. HR Court held that the Te tar Ca- 
. pias is the Proceſs to be ſerved up- 
an Defendant, and not the Chancellor's 
4 * ; upon reading the Act of Par- 
liament 5 Geo. 2. which is explanatory of 
the Act 12 Geo. By the laſt Act the Affida- 
vit of Service of the Proceſs is directed to 
de ſworn before a Judge of the Court from 
whence Proceſs iſſued, or a Commiſſioner 
appointed by ſuch Court, which muſt be 
intended of the Courts of Weſtminſter, none 
other ean appoint ſuch Commiſhoners : 
Before the Taſt Act of Parliament this 
Court was of Opinion, that the Proceſs to 
be ſerved muſt be the Proceſs whereby De 
fendant might have been arreſted before 
the firſt Act. Vide Beale againſt Smith, 
Mich. 1 Geo. 2. But fince the laft Act to 
explain the former, the Court of King, 
Bench, and this Court, have held that the 
firſt Proceſs muſt be ſerved. Birch for Plain- 
ut; 3. n for Defcndaut. ih 


weltall 


Pioceſs, 8c 
Weſtall againſt Finch. 


„ moved to ſtay the Proceed 
ings, the Proceſs not having been 
ſerved upon him, but upon another Perfon, 
and obtained a Rule to ſhew Cauſe. Ups 
on ſhewing Cauſe, it was inſiſted by Plain- 
tiff, that although the Proceſs might be 
| ſerved upon a wrong Perſon, yet an Ap- 
pearance being now entered, the Defendant 
was in Court, and the Miſtake was cured : 
But per Cur The Appearance is entered 
by the Plaintiff, according to the Statute, 
and by no Means cures the Miſtake. Let 
the Rule be abſolute. Hawkins for De- 
fendant ; Wright for Plaintiffl. 


Hill. 9 Geo. 2. 


Ria moved to ſtay Proceeds 
/ V ings, no Attorney's Name being put 
to the Copy of the Proceſs ſerved upon 
Defendant ; but the Motion was denied, 
Plaintiff is not in Fault, but the Attorney. 


Bennet againſt Sampſon. Eaft. 7 G. 2. 
| HE Capias ad reſpondendum was di- 


rected to the Sheriff (ſingular) of 
London, teſted the 13th of haas, which 


U 2 was 


Pꝛoteſs, &c. 
was the Day after the End of laſt Hj llury 
9 U#lin moved to quaſh it, alledg- 

ing Defendant hath no other Remedy to 
take Advantage thereof, becauſe he cannot 
have Oper of the Writ ; nor will it appear 
upon the Record in Caſe of a Writ of Er- 
ror, Court made a Rule to ſhew Cauſe, 
which was afterwards made - abſolute on 


hearing Chapple for the Plaintiff. This 
Ka bearing Teſte in Vacation, is void, 


Blackall again Gould. Trin. 7 & 
| 8 Geo. 2. 


OVED to tay Proceedings, war 1 
no Atorney's Name was ſet to the 
Writ. Denied, Marnell againſt Revell, and 


Fawks againſt Fay, Trim. 5 . Perkin againſt 
Baker, TH. 5 Geo. 2. © 


Byas and Wife and Goodfleſh, againſt 
Fl Lyell. Trin. 10 Geo. „ 


In tranſgr 2 had proceeded 
a. againſt the Defendant 
in the 010 Way, by one and Diſtreſs ; 
and Defendant moved to ſtay the Procecd- 
ings, ſuggeſting the ſame to be contrary to 
the Method preſcribed by the late Act of 
Parliament to prevent vexatious Arreſts, 
12 (eo. and eo. 2. and the Queſtion was, 


— EC Whether 


whether by theſe Statutes the old Method 
of Proceeding be taken away, and another 
Method inſtituted or not ? It was urged 
for Plaintiff, that before the Statute of 
Marlbridge no Capias lay; that the ancient 
Courſe of Proceeding was by Original, and 
where the Party was returned attached, no 
Proceſs lay, but a Diftringas, except in'Treſ- 
paſs oi & armis. In this Caſe the Party is 
returned attached upon the Original, and no 
Proceſs to Outlawry lits : 'The A& of Par- 
liament 12 Geo. preſcribes a Method in 
Caſes where the Cauſe of Action is under 
10 l. and Plaintiff proceeds by Way of Pro- 
ceſs againſt the Perſon: But here Plaintiffs 
do not proceed by Way of Proceſs againſt 
the Perſon, and after the Original returned 
as aforeſaid, no Proceſs againſt the Perſon 
can iſſue, and conſequently the Party can- 
not be ſerved with Proceſs. There is alſo 
an Exception in the Statute 12 (eo. as to 
Peers and privileged Perfons, who are to 
be proceeded againſt as by Stat. 12 J. 3. 
but that can relate only to Caſes where 
the Proceeding is by Way of Proceſs againſt 
the Perſon, and not by Method of Pone and 
Diſtreſs, which is a dilatory Method in 
Defendant's Favour, where Eſſoins may be 
caſt, and remains as it was, not affected by 
any of theſe Statutes. Per Cur : The Sta- 
tute of Marlbridze and 25 Ede. 3, do not 
2 taks 


* A Mo \ fy by \ * E ; y 
4 . a w— Ye 9.4 * * os Ladd ts A... 
4.85 'S- * M0... t I "ay EA A . 7 : * Py | 
, * P : I” ? C , * 8 * 2 
9 3 
a 4 * 
” ? k ö * 
a . 5 8 by 
1 
* 


L >» 4 d s > . , * 
PAC. oc, | *% * 2 p * , « : 
SOV +. | * * as 
: 8 t hd * + * 4 i u 2 1 
- 


take FED the 0 ancient Method of Proceed- 
ing by Original and Diſtringas; but here 
it is returned upon the Origins), that the 
Defendant hath nothing whereby he can 
be attached, a Capias againſt tha Perſon 
may be ſued, and a Proceeding to Out- 
lawry carried on. The Words of the Sta- 
tute 12 Geo. extend only to Proceedings 
by Way of Proceſs porn the Perſon, — 
ſeem to admit Plaintifts may proceed other- 
wiſe, as before; and it would be hard to 
fay this Clauſe hath repealed the Law by 
Inholication. As to Proceedings againſt 
privileged Perſons, a new Method by Bill 
is preſcribed by the Statute of 12 1. 3 
but the Law not altered. Let the Rule 8 
ſhew Cauſe why the Proceedings ſhould 
not be ſtayed be enlarged. Corbet for De- 
: . Draper for Plaintiff. 


Hum phreys againſt Mitchell, 


JRoceſs was ſerved the 16th of Zune, 
dated the 26th. Held to be irregular, 
and Proceedings ſtayed. Cumyus for Defen- 


dant; Hulſey for Nini 


Williams 
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10 Geo. 2. Jr, 


Efendant had obtained a Rule for 
Plaintiff ta ſhew Cauſe. why the Writ 

of Capias ad reſpondendum ſhould not be 
quaſhed, there not being fifteen Days be- 
tween the Teſte and Return thereof. The 
Rule was diſcharged, this being Matter of 
Error, and not of Irregularity. Corbet for 
Plaintiff; Skinner for Defendant. 


Cromwell againſt Goodwin. 


HE Notice ſubſcribed to the Copy 
1 of the Proceſs ſerved, was directed 
to Plaintiff inſtead of Defendant; and the 
Notice of the Declaration left in the Office 
was without Date. Defendant moved to 
ſet aſide Judgment and Inquiry; and both 
Notices being faulty, Judgment and In- 
quiry were ſet aſide. Agar for Defendant; 
Mright for Plaintiff. | CE 


Taylor againſt Nicholls. Mich. 10G. 2, 


; HE Writ of Capias ad reſponden- 
dum was returnable tres Mich, Teſte 
the 14th of July in the ninth Year of the 
King, (inſtead of the tenth Year.) A Rule 
was made to ſhew Cauſe why Proceed- 
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296 Paveeſs, &c 
ings ſhould not be ſtayed , which was af. 
terwards made abſolute, no Cauſe being 
ſhewn. 


Byas and Wife, and Goodfleſh, againſt 
Lyell. Mich. 1 1 Geo. 2. 


"THE Rule to ſhew Cauſe why Pro- 
| | ceedings ſhould not be ſtayed was 
diſcharged. Draper for Plaintiff; Hay- 
ward for Defendant. Vide this Caſe Trin. 
10 (eo. 2. } 


Green againſt Upton. 


THE Rule to tranſcribe the Record 
was ſerved on the Plaintiff in Er- 
| ror, and for want of tranſcribing a Non- 
pros was ſigned. Plaintiff in Error moved 
to ſet afide the Non- pros, inſiſting that the 
Rule to tranſcribe ought to have been 
| ſerved on Forreſt, his known Attorney in 
the Cauſe, and not on Plaintiff himſelf ; 
and obtained a Rule to ſhew Cauſe, which 
was diſcharged, the Court declaring the 
Service ſufficient. Rules to tranſcribe are 
excepted out of the general Practice; Ser- 
vice thereof on the Party has been always 
held good. Agar for Plaintiff ; Parker for 
Defendant. 5 1 


Peter 
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Peter againſt Reignier, Adminiſtrator. 


Laintiff ſued out a Special Original, 
Damages 50 J. and having ſerved a 
Copy thereof, proceeded as if a Capias ad 
reſpondendum with Notice to appear had 
been ſerved. Defendant moved to ſtay Pro- 
ceedings, and obtained a Rule to ſhew 
Cauſe ; before Cauſe ſhewn Plaintiff ſigned 

Judgment, which was ſet aſide with Coſts, 
and further Proceſs ſtaid. Hayward for 
Defendant ; Wynne for Plaintiff, 
Plaintiff might have procceded by Pone 
and Diſtreſs, or taken a Capias on his Origi- 
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nal which he pleaſed ; but Service of a Copy 
of the Original in this Manner amounts to 


nothing more than Notice of the Debt. 
Proceſs to be ſerved according to the late 
Statute muſt be Proceſs againſt the Perſon. 


> Hawar d, At torney, ag ainſt Diniſon. 
. 2 oo Yo 
HE Attachment of Privilege Teſte 
23d, returnable January 31. Defen- 


dant moved to quaſh the Writ for want of 
fifteen Days between the Teſte and Return, 
and a Rule was made to ſhew Cauſe,which 
was afterwards made abſolute, the Court 
conſidering the Attachment of Privilege þ 

| the 


1 
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the Nature of an original Writ. Draper 
for Defendant ; Skinner for Plaintiff. 
O. Whether this might not have been 
taken Advantage of by Plea in 
or by Writ of Error. 


Talbot againſ? Odeham. Mich. 12 G. 2. 


Non ICE of Declaration was ſworn to 
be put under the Latch of Defen- 
dant's Doe on June 15. 1738. but not 

what Time of the Day or Night, nor that 
the Perſon who left the Notice knocked or 
endeavoured to open the Door. It did not 
ppear that the Notice came to the Hands 
of Defendant or any of his Family; but 
being left ſo openly, might be taken 1 
by any Body. This Notice was held inſuffi- 
cient, and bo Rule to ſhew Cauſe why 
the Judgment ſhould not be ſet aſide, was 


made abſolute. Prime for Defendant; Eyre : 
for Plaintiff. 


White val Waſhingron. 


Dh returnable tres Mich. Notice to 
appear Offober 20. without ſaying 
next, Writ dated Auguſt 22. not cured by 
Plaintiff s entering the Appearance, becauſe 
the Notice to appear is defective. Defen- 
dant may apply any Time before Judg- 
ment, Many Blunders were made in the 

Copy 


made to his own Bai 


Ptocels, 6c. 2.99 
Copy of the Capias. Let Plaintiff's At- 
torney, ſhew Cauſe why be ſhould not 
pay Plaintiff and Defendant their Coſts 
occaſioned by his Miſtakes. Skinner for 
Plaintiff; Hayward for Defendant. 


Royſton againſt Reed. 


UL E for Ambroſe late Sheriff of Eſez 
X to ſhew Cauſe why he ſhould not re- 
turn ſeveral Writs of Fi. Fa. and Venditioni 
exponas. Wynne ſhewed for Cauſe, that 
all the Warrants on theſe Writs were grant- 
ed to Special Bailiffs of Plaintiff's Nomina- 
tion, and that Indemnities to the Sherift 
were indorſed on all the Writs, and ſigned 
by Plaintiff and his Attorney. Per Cur : 
The Rule muſt be abſolute. The Indemp- 
nities are neceſlary, becauſe Plaintiff may 
call for Returns, though Warrants were 
2 liffs. Eyre and Prime 
for Plaintiff. 1 5 


: Luaggett againſt Watkins. Hill. 1 2 G. 2. 


UL E to ſhew Cauſe why Proceedings 
ſhould not be ſtaid diſcharged. The 
Objection was, that no Attorney's Name 
was ſet to the Sheriff's Warrant as req uired 
by Act of Parliament; but per Car, the 
Warrant is not void, the Act of Parliament 
is directory only; the Sheriff is * 

— but 


300 Phoceſs, &. 
but the Party muſt not ſuffer for his De- 
fault. Skinner for Plaintiff; Huſſey for 
Defendant. 


Collins againſt Shapland and bis Wife. 


Eaſter 12 Geo. 2. 


T TUSSEYT for Defendant obtained a 
1 Rule to ſhew Cauſe why Judgment 
ſhould not be ſet afide, the Wife having 
never been ſerved with Proceſs. On hear- 
ing Draper for Plaintift the Rule was diſ- 
charged, the Service of the Husband being 
held ſufficient in lieu of Arreſt, and on Af- 
fidavit of ſuch Service Plaintiff was well 
warranted in entering Appearance for both 


Husband and Wife, they not having ap- 


peared in Time. Vide Buncomb againſt 
F000 


Amery againſt Smith. Trin. 13 G. 2. 
M2! ION to ſtay Proceedings founded 


with the Filazer, by Virtue whereof Defen- 
dant's Appearance was entered by Plaintiff 
ſecundum Statutum, without producing 
any Affidavit of Defendant. The Depo- 
nent in Filazer's Affidavit ſwore that he 
ſerved a Copy of the Writ annexed to his 
Affidavit, but ſaid nothing about Notice; 
ad the Notice ſubſcribed to faid Writ was 

| _ not 
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not directed to Defendant as required 
per Stat. and Blanks were left for the Day 
and Year of Appearance. Rule abſolute 
to ſtay Proceedings. Draper for Defen- 
dant ; Skinner for Plaintiff. 


Pꝛohibition. 


Eaglesfield againſt Anderſon. Trin. 7 


I NEfendant came to ſhew Cauſe why a 
4 Prohibition ſhould not be granted; 
and objeted that no Affidavit was filed, 
whereby the Libel whereupon Plaintiff had 
moved, appeared to be a true Copy. Per 
| Cur: The Objection is good. Rule diſ- 


charged. Vrigbt for Defendant ; Urlin for 
FVV 


Pitt Againſt Evans. Mich. 12 Geo. 2. Y 


UL E for Civilians to be heard on both 
Sides, in Relation to a Prohibition. 
Dr. Lee attended to argue againſt the Pro- 

hibition ; but none would attend to argue 


for it, as by Affidavit appeared. Per Cur : 
We ought to hear Civilians on both Sides, 
or not at all. Enlarge the Rule, perhaps 
when our Opinion is known, a Doctor may 
attend on the other Side: Afterwards, no 

Civilian 


3% WMohiditien. e 
Civilian attending to argue for the Prohi- 
bition, Dr. Lee could not be heard againſt 


it, 


Reference. 
Corrance ag ainf} Newſom, Crilp and 
 OTION per Prime to make Rule, 
LY Ni, prins Rule of Court to refer to 
Prothonotary Thomſon to aſcertain Dama- 
Nelftous. 
Tasker ag ainſt Geale. Hill. 6 G. 2. i 


* 
. * 
* 


I 


Efendant was brought into Court by 
Habeas Corpns directed to the She- 


riff of Kent, and upon the Return thereof 


it appeared that Defendant was detained 
by a Writ of Refcous which had been iſſued 
by the Filazer, founded on a Reſcue res 
turned by the Sherift on a Writ of Capias 
ad refpondendum between the Parties, in 
which Writ of Reſcou was contained an 
A' Cap' againſt the Defendant to 2 
- 5 the 


zs not proper to enter into Recog 
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the Plaintiff according to the 'Tenor of the 
firſt Ca. Motion was made to diſcharge 
the Defendant, the Writ of Reſcout being 
complex, i. e. to anſwer the King for a Con- 
tempt, and to anſwer Tasker in a Civil 
Action. The Court denied to make any 
Rule, the Writ of Reſcous being in the 
common Form. Vide Oficina Brevium, 
Title Reſcous, fol. 194. a 


6 Geo. 2. 


Rex contra Philips and others. Eaſter 
A "/ A was returned by the Sheriff of 
£4  Effex, and an Attachment being iſſued 
and Defendants taken thereupon, Defen- 
dants entered into Recognizances for their 
Appearance to be examined upon Interro- 
gatories. The Court were of Opinion that 
a Reſcous returned by the Sheriff is not a 
Matter traverſable, but amounts to a Con- 
viction, and the Party taken upon an At- 
tachment founded upon a Reſcous returned 
nizance to 
be examined upon Interrogatories, ſuch 
Attachment being in the Nature of a Ca- 
pias pro fine to bring the Party into Court 
to be fined, and therefore diſcharged the 
Recognizance as irregularly taken. 


Rex 
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Rex contra Baldwin and others, 
"TRE moved to quaſh the Return of 
a Reſcous upon a Fi. Fa. as a bad 


Return. Rule to ſhew Cauſe. 


ing againſt Tyrrell and others. 
Trin. 6 & 7 Geo. 2. - 


N Attachment having iſſued againſt 
Defendants upon a Reſcous returned, 
Eyre moved that they might ſubmit to a 
ſmall Fine. Cur ordered the Fine to be 
ſuſpended till after the Trial of an Action 
to be brought againſt the Sheriff for a falſe 
Return, and in the mean time permitted 
Defendants to enter into Recognizances 
r 5 


The King againſt Tyrrell and others. 
Eaſter 7 Geo. 2, "STR 


＋ HE Sheriff had returned a Reſcons 


od againſt Defendants, who had there- 0 
upon entered into the uſual Recognizance, 


and brought an Action againſt the Sherift 
for a falſe Return, and obtained a Verdict. 
Fyre moved that the Recognizance might 
be diſcharged, which was granted upon 
producing the Poſtea. „ 


2 3 Scire 


A — _ a | * _ 1 _ = — — — 11 = cm = 


Scire Facias. 


Newarke againſt Newarke. Trin. 
b 7 & 8 Geo. 2. 


1 PON hearing Counſel on both Sides 
om the Court determined that in a Sci. 


Fra. to revive a Judgment it is not neceſ- 
ſary to inſert the particular Term wherein 
Tudgment was recovered ; the King's Bench 
Form is Nuper recuperanit, and the Prece- 

dents are both Ways in this Court, It is 
the ſame in Point of Law in both Courts, 

Certum eſt quod certum reddi poteſt. Upon 

Nul tiel Record it may be made certain by 
the Record. Eyre for Plaintiff; Darnal 
for Defendant. e oy 


Þ Poole againſt Broad field. Mich. 8 G. 2. 


OCT Fa. ordered to be quaſhed on Plain- 


O tiff's Motion without Coſts before Plea 
pleaded, although Defendant had entered 
an Appearance. Chapple for Plaintiff ; Eyre 
for Defendant. 


 Þ Matravers 
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Stire Fatias. 


Muatravers the Younger againſt Adlam 
and Browne. Trin. 10 & 11 G. 2. 


CCL Fa. on Recognizance of Bail. Bel- 
feld demurred to the Sci. Fa. and on 
the Argument objected that it doth not con- 
tain any poſitive Averment that Plaintiff 
recovered Judgment again the Principal; 
it is expreſſed only, that although Plaintiff 
recovered Judgment, yet Defendant dil 
not pay the Condemnation-Money, or ren- 
der his Body to Priſon, Oc. He objected alſo, 
that the Recognizance is in an Action at the 
Suit of John Matravers, and the Judgment 
recovered is by John Matravers the Youn- 
ger, and it cannot be intended that John 
Matravers and John Matravers the Younger 
are one and the ſame Perſon. Eyre anſwered, 
that the Sci. Fu. is in common Form, the 
Recovery of Judgment is ſufficiently averred, 
and as to the Identity of the Perſon, it is 
ſet forth by Sci. Fa. after reciting the Re- 
cognizance, that although the faid John 
Matravers by thg, Name of John Matra- 
vers the Younger Tecovered Judgment, © c- 
The Court gave Judgment for the Plaintiff. 


Sol 
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Soldiers. 
Bowler againſt Owens. Mich. 6 G. 2. 


Efendant was an Out- Penſioner of 
Chelſen College, and the Queſtion 
was, Whether or no he was intitled te the 
Benefit of the Act of Parliament as a Sol- 
dier in his Majeſty's Service. The Court 
held he was not, being under no military 
Diſcipline, and ſubject only to the We 
trol of the Commiſſioners. 


Nichols and others againſt Wilder, 
Eafter 6 Geo. 2 


YLaintif brought an Action againſt De- 
fendant, who was a Soldier, for a Debt 
under 10 J. and recovered Judgment for 
14/1. 10 5. Damages and Cofts, and after- 
als brought an Action of Debt upon the 


Judgment, and held Defendant to Bail, 


who moved to be diſcharged upon a com- 
mon Appearance, bcing a Soldier, and the 


Debt for which he was originally ſued be- 


ing under 10/. The Court were of Opi- 
nion that the Debt which they were * 
conſider was the Sum recovered by the 
Judgment, and that Defendant muſt be 
held to Bail. The ſame Point was deter- 

T 2 mined 


308 Soldiers. 
mined upon Conſideration, and looking in- 
to the Soldiers Act in Hill. 5 Geo. 2. inter 
Bilſon and Smith, 


Savage again Monk. Trin. 11 & 
e 


{| NEfendant, a Soldier in the King's Ser- 
ILL vice, was arreſted and held to Bail in 
an Action of Debt upon a Judgment, and 
moved to ſet aſide the Bail-Bond, the ori- 
ginal Debt being only 3 J. 3 s. though the 
Damages and Coſts recovered did amount 
to more than 10 1. The Court conſidered 
the Words of the Clauſe in Favour of 
Soldiers in the laſt and other Acts for 
puniſhing Mutiny, Gc. and were of Opi- 
nion that the original Sum due in this 


Action is the Sum recovered by the Judg- 


ment. A Debt on Judgment cannot be 
conſidered as a Debt of a leſs Nature 
than a {imple Contract, and the Rule to 
ſhew Cauſe why the Bail-Bond ſhould not 
be ſet aſide was diſcharged. Eyre for De- | 


fendant ; Parker for Plaintifi, 


 Super- 
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Superſedeas. 
Spincks againſt Bird. Eaſter 10 G. 2. 


_ A FTER a Writ of Error abated by 
1 Death of late Chief Juſtice, Plaintiff 
with Leave of the Court ſued out a Ca. Sa. 
and an Exigent poſt Ca. Sa. and was pro- 
ceeding thereon to Outlawry. Defendant 
brought a new Writ of Error, and had a 
 Superſedeas. Chapple moved to diſcharge 
that Part of the Swperſedeas which extend- 
ed to ſtop the Proceeding to Outlawry, and 
obtained a Rule to ſhew Cauſe, which was 
diſcharged. 'The Outlawry is founded on 


the Execution, and the Writ of Error, 


_ which ſtays Execution, muſt ſtay the Out- 
lawry, which is the Superſtructure. It ap- 
Pears by the Precedents that the Syperſedeas 
is in common Form, and the Words thereof 
(ſurceaſe putting in Exigent) are well in- 
erted; the Writ of Error is a Superſedeas 


from the ſealing, though no Contempt is 


incurred till after Notice of the Allowance, 
The Writ of Error being brought before 
the Exigent executed ſtays the Proceeding 
to Outlawry. Parker for Defendant. 


See Title Pꝛiſoners. 


2 Newball 
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Newball againſt James. Hill. 13 G. 2. 


AA of the Declaration was delivered 
A at che Fleet, Defendant being a Pri- 
ſoner there, but was not indorſed for Bail 
by the Prothonotary or his Deputy purſuant 
to general Rule Hill. 8 Geo. 2. An Affi- 
davit was filed, and the Declaration pro- 
perly indorſed; but Plaintiff's Attorney left 
at the Fleet a Copy of the Declaration 
and Indorſement inſtead of the Original, 
which was held infufficient, and the Rule 
to ſhew Cauſe why a Superſedeas ſhould 
not iſſue to diſcharge Defendant out of 
Cuftody upon entering common Appear- 
ance was made abſolute. Bootle for Plain- 
tiff; Draper for Defendant. | 5 


a 


Trials, Uerdict, &c. 
Makepeace againſt Stevens, and others; 
Verdict for Defendant. Hill. 6. G. 2. 


A T the Aſſizes a Point was reſerved, and 
II referred to Lord Chief Juſtice Lee, then 
one of the ſudges of the King's Bench, for his 
Opinion upon the Matter in Law, the Judge 
deſired the Opinion of the Court of Common 
Pleas, out of which the Cauſe iſſued; the 
Court were of Opinion for the Defendants, 
| and 
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and * the Poſtea to be delivered to 
their Attorney. 


Philips, Qui tam, againſt Scullard. 
Eaſter 6 Geo. 2. 


N Action br 


ought for 50 J. Penalty for: 
ſelling Half a Pint of Cherry Brandy. 
1 be * was proved upon the Trial to 
be done b ndant's Wife; but ſeverali 
— 5 appeared to ſhew, that ſhe 
was unwarily drawn in by falſe Pretences. 
Lord Chief Juſtice Eyre, who tried the 
Cauſe, directed the Jury to find for the 
| Plaintiff, but they found for Defendant 
contrary to Evidence. Be/field moved for 
a new Trial, and a Rule Niſi canſa was 
granted, but was afterwards diſcharged up- 
on ſhewing Cauſe ; the Action bl hard, 
and: the Caſe having: been repreſented to 
the Commiſſioners of Exciſe, who 1 
to direct a Proſecution. 


Hemings againſt iin Mich. 
6 Geo. 2. 


A Point was reſerved at the Sittings of 

{ A Niſe prius, Whether the Proof of the 
Indorſor of a Promiſſory Note his Acknow- 
ledgment that the Name indarſed on ſaid 
Note was his Hand-writing, be ſufficient to 
prove the Indorſement 1 in an Action brought 


: = INE by 


312 Trials, &c. 

by Plaintiff as Indorſee againſt Defendant 
as Drawer 2 The Objection was, That no 
Perſon's Confeſſion but the Defendant's him- 
ſelf can be Evidence, and the Indorſor's 
Hand muſt be proved. The Objection was 
held good; and the Verdict, as to the ſecond 
Promiſe in the Declaration, was ordered to 
be vacated. 


Huddleſtone againſt Brigſtock and others. 
Mich 7 Geo. 2. 


TWO Iſſues were joined between the 
Parties; and upon Trial both Iſſues 
were found for the Plaintiff, Defendant 
moved for a new Trial; and Mr. Baron 
|  Compyns, before whom the Cauſe was tried, 
certified the Verdict as to one of the Iſſues, 
to be contrary to Evidence; but as to the 
other Iſſue, certified it to be right. The 
Court, upon hearing Counſel on both Sides, 
were of Opinion that the Verdict could not 
be ſevered, and being right in Part muſt 
ſtand. Baynes for Defendant; Darnal for 
Plaintiff. ; Ta _ 


Anonymus. 


*HIS Cauſe was tried the laſt Glow 
1 cefter Aſſizes. Defendant moved for 
a new Trial; and Mr. Juſtice Page certifi- 
ed the Damages (which were 50/.) to be 
NEE | exceſſive; 


brought for a ve 
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exceſſive ; but the Action appearing to be 
malicious Proſecution 
for Felony; and the Plaintiff having been 
impriſoned and ded for Felony, the Court 
were of Opinion that in the Nature of the 


Thing the Damages 2 to be mode- 
rate, and therefore refuſed to grant a new 


Trial. 


Carter againſt unnd 


Third Perſon made Affidavit, that to 
his Knowledge 4. B. was a material 
Witneſs for the Defendant ; and thereupon 

Darnal moved to put off the Trial; but 

the Court refuſed to make any Rule upon 

this Affidavit, becauſe none but the Party 
himſelf can ſwear to any Perſon's being a 


| material Witneſs. 


Roberts againſt n an Anorney. 
Eaſter 7 Geo. 2. 


[ Jazz N moved on Monday the 1 3th 
of May, to put off a 'Trial which 
was to be the Day 1 Court made 

a Rule to ſhew Cauſe; but declared that 
for the future ſuch Motions ought to be 
made at leaſt two Days before the Day of 
the Trial. The 14th of May Plaintiff came to 
ſhew Cauſe upon * Rule made the Day 
2 why the Trial ſhould not be put 


off. 
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off. Defendant had given Notice to ſet off 
a Debt, and the Witneſs ſwom to be ab- 
ſent was material, as to that Matter only; 
the Court were of Opinion that that being 
a collateral Defence, and as no Trial had 
been hitherto put off upon that Account, 
the Rule muſt be diſcharged. Vrigbt for 
Plaintiff; Urliz for Defendant 


Gray againſt Halton. 


DULE was made for Plaintiff to ſhew 
\ Cauſe why a Trial ſhould not be put 
oft upon the Affidavit of Defendant's Wife, 
that Defendant was gone to Sea; and 4. N. 
a: material Witneſs, as ſhe believed, with 
him. Court, upon ſhewing Cauſe, diſ- 
charged the Rule, the Affidavit not being 
ſufficient. Darnal for Plaintiff; Baynes for 
Defendant. . 5 


Lord Hillsborough againſt Jeffery es, 77 Y 
_ Trin. 7 8 Geo. 2. 


W HIS was an Action for a. Criminal 
Converſation with Plaintiff's Wife, 

and the Damages were laid for 50,000 /. 
Defendant moved for a 'Frial at Bar, upon 
an Affidavit that he had upwards of twenty 
Witneſſes to be examined, Rule made to 
ſhew Cauſe, which. was afterwards made 
abſolute, Plaintiff having Liberty to exa- 
mine 


mine a Witneſs in an ill State of Health 
before a Judge in the mean Time, and 
Defendant conſenting to waive his Privi- 
lege of Parliament. Darnai for Nefendant ; 
Chapple for Plaintiff. e 


Roberts againſ} Lord Hillsborough. 


"|| HE 27th of June, Birch moved to 
1 put off the Trial, which was to be 
the next Day. Darnal, for Plaintiff, object- 
ed that the Motion came too late; to which 
the Court agreed. No Rule. ; 8 


Seames and others. Mich. 
8 Geo. 2 


C "HAPPLE moved to ſet aſide the 
_4 Defendants Verdict; the Jurors, upon 
differing in Opinion, agreed to be determin- 
ed by huſling Half-pence in a Hat; if the 
major Part came up Heads, the Verdict was 
to be for the Defendants ; but this Matter 


Parr againſt 


3 not appearing upon the Oath of any of the 


Jurors, but by Afedavit, that two of them 
had confeſſed the ſame, the Court, upon 
the firſt Motion, ordered the * of final 
Judgment to be ſtayed for a few Days 
only, to give Plaintiff an Opportunity to 


procure Affidavits from ſome of the Jurors; 


but it 1fterwards appearing that the Jurors 
were fearful to make Affidavits whereby » 
— — accuſe 
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accuſe ' themſelves, and Chapple citing a 
Caſe in Salk. 645, Dent againſt the Hundred 
of Hertford, the Court enlarged the Rule 
upon hearing Counſel on both Sides till 
next Term. Comps for Plaintiff. 


Noble againſt Lancaſter. 


"HIS was an Action of Trover, where- 
to Defendant pleaded Non Aſſump- 
ſit; and thereupon Iſſue was joined, and 

Plaintiff obtained a Verdict. Belfield moved 
for Defendant in Arreſt of Judgment; and 
the Court made a Rule to ſtay the Entry 
of final Judgment till Cauſe ſhewn by the 
Z.... 8 


FE Court ordered Defendant, at 


_ Plaintiff's Expence, to give him a 
Copy of the Articles for Epſom Races, and 
to produce the ſame at the Trial. De- 
fendant was the Stake-holder, and Plaintiff, 
whoſe Horſe won the Guineas or Plate, 
could not proceed to Trial without the 
Articles. Baynes for Plaintiff; Eyre for 
Defendant. IR N 


125 Letgoe, 
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Letgoe, upon the Demiſe of Wheeler, 
againſt Pitt, ® 


In Ejeftment. THIS Cauſe was tried 
before the Lord Chicf 
Juſtice at the Sittings, and a Verdict ob- 
tained by the Leſſor of the Plaintiff. De- 
fendant moved to ſet aſide the Verdict, 
upon Affidavits that ſome material Witneſſes 
for him abſented themſelves, and did not 
appear upon the Trial; and alſo prayed 
the Chief Juſtice's Certificate, ſuggeſting 
that the Verdict was contrary to Evidence. 
Court rejected the Affida vits as to the Wit- 
neſſes abſenting as immaterial. The Chief 
Juſtice certified, that the Premiſſes in Que- 


ed under one George Cromwell, who had 
made two ſeveral Surrenders. The Que- 
ſtion upon the Trial was, Whether Cromwell 
was compos mentis at the Time of the Sur- 
render under which Defendant claimed; 
that nothing was objected to Cromcvell's In- 
ſanity till twelve Years after ſuch Surren- 
der; and that the Chief Juſtice was of 
Opinion the Strength of the Evidence was 
with Defendant. Court ordered a new 
Trial, upon Payment of Coſts. Eyre and 
Glyde for the Leſſor of the Plaintiff; Chap- 
ple and Wright for the Defendant. 


Baker 


ſtion were Copyhold, and both Parties claim- 
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Mortgage Deed under which Defendant 


Baker, on the Demiſe of Brown, againſt 
P etcher. | 


TPON the Trial a Ver- 
dict paſſed for the De- 
fendant, but a new Trial was granted, the 


In Ejeftment.Þ 


claimed appearing to be a Counterfeit by 
the Stamp, the Dye which impreſſed it not 
being — till ſeveral Years after the Date 

of the Deed. Where Matter of Title is the 


Diſpute, and Defendant obtains a Verdict, 
a new Trial is always denied; but this is 
an — Caſe where the Revenue 
is concerned. 


Champneys againſt Browne. Eaſter 
"> Geo. 2 * 1 


T* REE Adminiſtrators appointed 1 
i Receiver who received a Sum of 


Money for their Uſe, and divided to each 
1 one third Part; two of the 


Adminiſtrators afterwards failed: And the 
Queſtion was upon a Point reſerved at Nifs 
Prius, Whether the third Adminiſtrator was 


liable for the whole Sum, or for his own 


third Part only to a new Adminiſtrator. 


Per Cur : Defendant is reſponſible for that 
third Part only which he received, and not 


for a Devaſiavit committed by his Co- 
; 27 Admint- 
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Adminiſtrators. If Payment had been made 


to a wrong Perſon, the Caſe had been other- 
wiſe; but here the Money was properly 


paid. Defendant is not concerned how his 
 Co-Adminiſtrators diſpoſe of their Parts; the 


three are equally entruſted. Cy. Car. 312. 
vo. Elis. 3 18. Bridgm. 37. 


Stratford againſt Marſhall. 


| Rule was made for the Plaintiff to 
{ A ſhew Caufe why the Trial ſhould not 
be reſpited till Michaelmas Term next 
upon Afﬀdavits that a material Witneſs for 
Defendant was gone to Sea, and was not 


expected home till Auguſt next. Hawkins 


| For Defendant, Upon ſhewing Cauſe, Sin- 


ner for Plaintiff objected, T 5 the Trial 


Term; and that Defendant might then 
apply again if his Witneſs ſhould not return 
before. Per Cur : Let the Rule be ab- 
ſolute, it being ſworn that the Witneſs is 
not expected to return till Auguſt next. 
The Trial muſt be put off till Michaelmas 
Term, without farther Motion. 


Note; common Practice ura. 


Lord 


_ ought to be put off no longer than till newt 
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Lord St. John againſt Abbot. Mich. 9G. Z, 


THIS Cauſe was tried at the laſt North- 
ampton Aſſizes before Mr. Juſtice 
Reeve; and after the Evidence was ſum- 
med up in the Forenoon, the Jury retired 
to conſider of their Verdict: Before the 
Riſing of the Court they came into Court, 
attended by the Bailiff, to ask a Queſtion, 
which was anſwered, and they were ſent 
back. At the Sitting of the Court in the 
Afternoon, the Judge was informed ſome 
of the Jurymen (two or three) were in 
Court; whercupon being asked by him 

| what they did there, anſwered they could 
not agree, and were thereupon ſent back 
to their Fellows; and afterwards a Ver- 
dict was brought in for the Plaintiff The 
Judge did not certify the Verdict to be con- 
trary to Evidence; and the Court was of 
Opinion that this was a Misbehaviour in the 
Jury, for which they are finable; but not a 
ſufficient Cauſe to ſet aſide the Verdict; the 
Plaintiff was not in Fault, If the Jury had 
eat and drank at their own Expence, that is 
a Misbehaviour, for which they are finable, 
but their Verdict muſt ſtand ; tho it is other- 
wiſe if they had eat and drank at the Expence 
of either Party. Rule to ſhew Cauſe why 
Verdict ſhould not be ſet aſide, diſcharged. 
Belfield for Plaintiff ; Birch for Defendant. 
7 : Philips 


hc 
bu 7 
a 
2" - 
* 
. 
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Philips againſt Fowler. Eaſter 8 Geo. 25 


1 a Motion in Arreſt of Judg- 
A ment, and pending the Conſideration 
of the Court, it being diſcloſed to the De- 
fendant by two of the Jurors, that they 
and their Fellows being divided in Opt- 
nion had determined their Verdict by caſt- 
ing Lots. The Defendant moved to ſet 
aſide the Verdict upon an Affidavit of the 
Fact made by the two Jurors; and upon 
hearing Counſel on both Sides, the Que- 
ſtion was, Whether after a Motion in Arreſt 
of Judgment, Defendant in this Cafe could 
move to ſet aſide the Verdict. And the 
Lord Chief Juſtice, Mr. Juſtice Denton, 
and Mr. Juſtice Comps were of Opinion, 
that though this Motion ſeems out of Time 
by the general Rule of Practice, yet, as it 
is founded upon a Matter diſcloſed to the 
Defendant after the Motion in Arreſt of 
Judgment, and is made before Judgment 
pronounced, the Court muſt receive it; and 
the Fact, as to the Jurors determining by 
Chance being undiſputed, the Verdict was 
ſet aſide. (Mr. Juſtice Forteſcue, contra.) 
Vide Lord Fitzwalter's Caſe. Salk. 647. 
Skinner and others for Defendant ; Chapple 
and others for Plaintiff, 


1. Bourne 
IM 
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Bourne againſt Church. Trin. 10 G. 2. 


C K INNER moved for Defendant the 
Day before the Day appointed by No- 
tice for Trial to put off the Cauſe by Rea- 
ſon of the Abſence of a material Witneſs. 
The Motion was denied, becauſe by the 
Courſe of the Court theſe Motions muſt 
be made at leaſt two Days before the Day 
of Trial; and becauſe it appeared by the 
Affidavit whereon the Motion was grounded 
that the Witneſs went out of Town after 
Notice of Trial given, ſo that had the 
Motion been made in proper Time, it could 
not have been granted. 


Sip againſt Eyles, Bart. Hil 
10 Get . „ 


AT Nifo fi prins Plaintiff had a Verdict; 

and on a Motion for a new Trial the 
Court were divided in Opinion; and no 
Rule being made, Plaintiff was at Liberty 


to ſign final Judgment. Chapple for Plain- 
tiff; Eyre for Defendant, 


Bud againſt Milward, 


HIS was an Action for Gand 
Words; and Defendant moved the 


Court to reſpit the Trial upon an 9 
——Mi 


vit ſnould have proved that the abſent 


Witneſs was preſent when the Words were 


ſpoken ; and to ſhew that to be the Practice, 
a Caſe was quoted, Tray againſt Nicholls, 


Trin. 6 G 7 1.88 Cur : There is 


no Reaſon to encourage theſe Actions more 


than (or indeed' ſo much as) Actions for 
Goods ſold, and the like. The Affidavit is 
in the common Form, which is the ſame 


in all Caſes; and the Rule to ſhew Cauſe 


why the Trial ſhould not be reſpited was 
made abſolute. Chapple for — = 


Hsyre and Agar for Plaintiff. 


Mich. 11 Geo. 2. 


after the four Days expired, but be- 
fore Judgment entered on the Verdict, and 


obtained a Rule to ſhew Cauſe; but the 
Court declared, that for the future no 
ſuch Motion ſhould be received after the 
four Days, unleſs where the Foundation 


of the Motion be a Fact not diſcloſed to 
the Party till after that Time, 
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of the Abſence of a material Witneſs. Up- 
on ſhewing Cauſe, it was inſiſted the Aſfida- 


Willis, an Attorney, againſt Bennett. 


)JELFI ELD moved for a new Trial 
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Strickland àgainſt Fawcett. Hill, 
11 Geo. 2. 


A Rule was obtained for a View, which 
II View being had by three Jurors only, 
as appeared by the Sheriff's Return, altho' 
by the Statute ſix are required, Plaintiff 
oppoſed the Cauſe coming on by Proviſo at 
the Aſſizes, but did not appear at the Trial, 
or croſs-cxamine Defendant's Witnefles ; and 
being nonſuited moved to ſet aſide the 

—_—_— EL 


Fawcett againſt Strickland, _ 


F HIS Cauſe was attended with the 
1 fame Circumſtances, and a Verdict 
being obtained without Defence, Plaintift 
moved to ſet aſide the Verdict. On ſhewing 
Cauſe, it appeared that theſe were Cauſes 
of great Expence, and many Witneſſes at- 
"tended at the Aſſizes; and a Propoſal be- 
ing made and agreed to, that on Payment 
of 501. Coſts, the Nonſuit and Verdict ſhould 
be ſet aſide. IJ he Court delivered no Opi- 
nion. Eyre and Bootle for Strickland; 
Parker for Pnwcett, © 


Sellon 
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Sellon againſt Chamberlayne. Trin. 11 
& 12 Geo. 2. 


ME D on IWedneſday to put off Trial 
for Thurſday. Cur': We will not 
receive the 2 you ſhould have come 
two Days at leaſt defore the Day of Trial; 
you have had eight Days Notice, and come 
now too late. Compns. 
Vide Title Damages. 
3 ide Title Evidence. 


Mathews againſt Lee. Mich. 12 Geo. * 


orTION in Arreſt of Judgment, be: 
cauſe upon the Iſſue of Riens per De- 
| . the Jury had found that Lands came 
by Deſcent ſufficient to anſwer the Debt and 
Damages, and had not ſet out the Value 
of the Lands deſcended under the Statute 
V. 3. Agar for Plaintiff ſaid, it was a Re- 
| x ein at Common Law, and not under 
the Statute. Birch for Defendant. Rule 
Niſi diſcharged. 


Martindale againſt Shi a_ Hill. 


12 Geo. 2. 


Rur to ſhew Cauſe why Trial ſhould 
not be put off, diſcharged ; the Mo- 
tion being 11 the Day before the Day 
. appointed 
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appointed for Trial, which is one Day too 


late. Skinner for Plaintiff; E Dre for De- 
fendant. 


Baſtard, Adminifrator of Baſtard, oh 
was Executor of Baſtard, againſt 
2 Eaſt. 12 Geo. 2. 


\HIS was an Action of Debt on Bond. 
Defendant pleaded Non eft fattum ; 
3 Iſſue was joined, and a Verdict 
was found for the Plaintiff. Draper moved 
in Arreſt of Judgment, and objected that the 
Action will not lie for the Adminiſtrator 
of an Exeeutor; there muſt be an Admini- 
ſtration De bonis Teſtatoris now Admini- 
ſtrat' by Executor. The Court granted a 
Roule to ſtay the Entry of Judgment upon 
i the Verdict till farther Order. 


Grave anf Cliffe. 


WE Words (And the ſaid Plaintiff 
likewiſe) after Iſſue tendered by De- 
fendant, were omitted in the Iſſue deliver- 
ed; but inſerted in the Record of Niſi prius. 
Burnett moved to ſet aſide the Verdict, in- 
ſiſting upon this as a material Variance, and 
had a Rule to ſhew Caſe. But it appearing 
that Mr. Lacy, Defendant's Counſel, at the 
Trial had objected to the Evidence given 


by 
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by Plaintiff in Point of Law, (which is 


making Defence) though he did not croſs- 
examine, the Rule was diſcharged. Comyrs 


and Draper for Plaintiff; Eyre and Burnett 


for Defendant. 
Lyte againſt Rivers. Trin. 13 Geo. 2. 
ILIAS for Defendant offered to. 


move in Arreſt of Judgment on the 


5th of Zuly - But per Car. the Motion 


comes too late, Writ of Habeas Corpus Fur. 
was returnable 15 Trin. and the Motion 


, : 
p a p þ * of : 
+ * f 4 — * 
* 


4 


in Arreſt of Judgment ought to be made 
before or upon the Appearance Day of that 


Return, which was the 4th of July. 
| Lord Gr againſt Heath. 


"HIS was an Action upon the Statute 


1 of Scan. Mag. for the following 


my Lord Gr, he is a Rogue, and all on 


his Side are Rogues, if the Mob would ſtand 


by me I'd drive them all, or lay the Town 
in Heaps, The Words were proved upon 


Words ſpoken of the Plaintiff, G--d dm 


the Trial, notwithſtanding which the Jury 


found only 12 d. Damages. Darnal for the 
Plaintiff moved to ſet aſide the Verdict by 


| Reaſon of the Smallneſs of the Damages: 


but not being able to produce any Inſtance 
of a Verdi&'s being ſet aſide merely for that 


1 4 Reaſon, 


Reaſon; though for exceſſive Damages 
Verdicts have been frequently ſet aſide, and 
in Point of Reaſon there is the ſame Cauſe 
for ſetting aſide one as the other; yet as the 
Difference has been always taken, and the 
Practice long ſettled, per Cur, we can make 
Dall. « RO NE 


| Uariance, 


| Eggſeton againſt Seneff, Bail for Cur: 
 phey. Hill 5 G . 


22 Action brought in inferior 
Court againſt Defendant by the Name 
of Curphey removed by Habeas Corpus in- 
to the Common Pleas, and Bail put in by 
that Name. Plaintiff declares againſt De- 
fendant by the Name of Scurphee, and 
recovers, and after Judgment brings an 
Action of Debt on the Recognizance, and 
ſets out a Recovery againſt Curphey; to 
which Defendant pleads Nu tiel Record. 
Plaintiff replies a Record of a Recovery 
againſt him by the Name of Scurſfee. Judg- 
ment for Defendant upon N tiel Record. 


'Thompfon _ 


at 
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Thompſon againſt Simmons. Eafter 
FRE EK - 


ARNAL moved to ſet aſide the Ver- 
dict, the Record of Niſi prius differ- 
ing from the Iſſue-Book delivered, the De- 
fendant's Name being inſerted in the Paper- 
Book, in joining Iſſue, inſtead of the Plain- 

tiffs; but in the Record the Plaintiff's 
Name was inſerted, and the Iſſue properly 

joined; but two Iſſues being joined, and a 

general Verdict found for the Plaintiff, 
Court refuſed to make any Rule. 


Rye againſt Croſſman. Trin.) & 8 
„%% . << _— 


ULE was made to ſhew Cauſe why 
the Verdict ſhould not be ſet aſide; the 
& fimiliter being left out in the Iſſue deli- 
vered, but inſerted in the Record of Niſi 
prius, it was inſiſted for the Plaintiff, that 
it was amendable ; but the Court were of 
Opinion, that no Statute of Feofails ex- 
tends to it, that it is a material Variance, 
and therefore the Rule was made abſolute, 
Defendant having relied upon the Variance, 
and made no Defence upon the Trial; but 
by Conſent the Cauſe to be tried the Sit- 
ting after Term. Chapple and Eyre for 
Plaintiff; Baynes for Detendant. 
EET ; Wreathock, 
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Wreathock, Attorney, againſt Bingham. 
Eaſter 8 Geo. 2. 


1 was an Action brought by the 
Indorſee upon a promiſſory Note, 
and in the Iſſue delivered the Name of the 
Indorſor was omitted thus (he the ſaid in- 
dorſed) and not he the ſaid A. indorſed). 
In the Record of Nui prius the Indorſor's 
Name was inſerted. Defendant made no 
Defence upon the Trial, but inſiſted that 
this was a material Variance, and moved to 
iet aſide the Verdict, which was ordered on 
hearing Counſel on both Sides. Wright and 
5 Hawkins for Defendant; > yre for Plaintiff, 


Hhorter againſt Helbutt. Hill. 9 G. 3. 
'RLI N moved to ſet able the Ver- 


dict for a Variance between the De- 
claration and lſſue delivered, inſiſting upon 
the Variance as material, and that no De- 
fence was made upon the Trial. In the 
Declaration the Plaintift was called 7ohn 
John Shorter, and in the Iſſue delivered to 
the Defendant (a Priſoner in the Fleet). 


Plaintift was called John Shorter. The 
5 Motion was denied. 


Johns 
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Johns againſt Smith. Mich. 10 G. 2. 


PON a Motion to ſet aſide the Ver- 
; dict for a Variance between the Iſſue- 
Book delivered and the Record of Nifs 
prius, which Variance was, that in the firſt- 
Count in the Iflue-Book it was alledged 
that Plaintiff was indebted to Plaintiff, and 
in the Record of Niſi prius the Miſtake- 
was rectified without proper Leave; and it 
was alledged, that Defendant was indebted. 
to Plaintiff, The Action was Caſe upon 
ſeveral Promiſes, and the Parties Names. 
were rightly placed in the Remainder of 
the firſt Count, and in all the other Counts; 
and the Court held the Variance not to be 
material to the Point in Iflue, and there- 
fore refuſed to ſet aſide the Verdict. Da- 
niel againſt Mears in this Court. Mich. 
5 Ceo. 2. — for Defendant ; + Chapple 
for Plaintiff, | 


' Uenue and Uenire Facias, 

Cole againſt Goung. Mich. 6 Geo. 35 
An to change a Venue was penned, 

that the Promiſes in the Declaration 

(if any ſuch were made) were made in 


Suſſex, and not in London, &c, held inſuffi- 
cient, 
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cient, and not agreeable to the common 
Form, which is, that the Plaintiff's Cauſe of 
Action (if any ſuch he hath) did ariſe, (5c. 


_ Cowling againſt Reynoldſon. 


ATNES moved to change the Venue 
from London into the County of the 
City of Jork upon the common Affidavit. 
Denied per Cur as unprecedented. He then 
prayed it might be changed into the Coun- 
ty at large (Tork); which was alſo denied 
per Cur, becauſe that is not the true Coun- 
ty where the Cauſe of Action did ariſe. 


Herbert againſt Shawe. 
app LR moved to change the Ve- 


nne from Cumberland into Lanca- 
ſhire, which being a C 
Motion was denied. 


Anger againſt Wilkins. 


WT HIS was an Action on the Caſe for 
| ſeveral Sets of ſcandalous Words 
ſpoken of Plaintiff by Defendant. Plaintiff 
on the Trial obtained a Verdict, and the 

Damages were found entire, though ſome 
of the Words were not actionable. Belfield 
moved for a Venire Facias de novo on Pay- 
ment of Coſts, that Plaintiff might wr 
TED | 1s 


ounty Palatine, the 
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his Damages according to an ancicnt Rule 


of Court; which was granted by the Court. 
Eyre for Plaintiff, 


Hardriſs againſt Sandell. Mich. 78 3 


; Apa to change the Yenue diſcharged, 
* Defendant having had Time by . a 


Judge's Order to plead, conſenting to plead 
an iſſuable Plea, and to take Notice of 


Trial within Term. Chapple for Plaintiff; 
Baynes for Defendant. 


Singleton againſt Lacey. 


: * to change the Venue diſcharged. 
Defendant having ſummoned Plaintiff 


before a Judge for Time to plead, though | 
the Summons was diſcharged, and no Order 
obtained. Eyre for Plaintiff; Chapple for — 
Defendant. - 


 Belſhaw againſt Porter. 


Rule Niſi to change the Peas dif- 


charged, the Words of the Affidavit, 
whereupon the Rule was made, being that 


the Action did ariſe in the County of Bucks, 


and not in the County of Middleſex, or 
_ elſewhere out of the County of Bucks, to 


Defendant s Knowledge and Belief, which 
is 
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is not poſitive, and therefore inſufficient. 
Skinner for Plaintiff; Compns for Defendant. 


Dent againſt Lambert. Hill. 7 G. 2. 


tiff ſhewed for Cauſe, that he was an At- 


it appearing that Plaintiff had not declared 
in Perſon, but by Nicholas Cotterell his 


. Attorney, the Venue was changed. 
5 om againſt Dawſon. Eaſter 7 G. 2. 

J HE Penne was laid in Zorkſhire in- 
ſtead of London by Miſtake of the 


Agent, contrary to the Inſtructions received 
from the Country Attorney his Client, as ap- 


peared by Affidavit; a Rule had been made 
in the Treaſury to amend the Declaration, 
upon hearing the Agents on both Sides, 
Plaintiff conſenting to give an Imparlance; 


but the Court diſcharged that Rule, as be- 
ing without Precedent. The Plaintiff after 


he has made his Election as to laying 
the Venue cannot afterwards change it. 


Efendant moved to chan ge the Venue 
from Middleſex into Suffolk. Plain- 


torney of the Court, and therefore had. a 
Right to lay his Action in Middleſem; but 


Denton, | 


I - ” . . : 5 f OLE) * <2 N uy 7.3 — SP EL. 2 * 
: _ * r * 3 : N . 4 n a 
Tn 4; *.- Mc. . . 7 2 - - 7 6 8 ; 
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_— an Attorney,” againſt Lambert. 


E RE moved to change the Penne 
from Middkſex to 90010 upon the 


Aenne, &c. 


common Affidavit. Sinner ſhewed for 
Cauſe, that Plaintiff who ſues as an Attor- 
ney has a Right to lay his Action in Mid- 
dleſex; and fo the Court held, though the 

Action was in Aſſault and Battery. 


Welland, an Attorney, againſt Frument. 


Trin. 7 & 8 Geo. 2. 


Laintiff ſued Defendant by Capias, and | 


| P not by Attachment of Privilege, and 
laid the Aion in Middkſex. Defendant 


moved to change the Venue; but Plain- 


tiff inſiſted, that in Right of his Privilege 
as an Attorney the Venue ought not to be 

changed; but Court were of Opinion that 

Plaintiff having declared as a common Per- 


ſon, and not as upon an Attachment of 


Privilege, the Venue muſt be changed. 
Wright for Plaintiff; Haynes for Defendant. 


Caſtle againſt Boucher. Hill. 8 G. 2. 


K INNE R moved to change the Fe- 
nue from Middleſex into Herefordſhire 


in an Action for ſcandalous Words. The 


* Words 
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Words were not mentioned in the Affidavit, 
but only that if fuch Words were ſpoken 
as in the Declaration, they were ſpoken in 


Herefordſhire and not in Middleſex.Held bad. 
Smith againſ# Haward. Eaſter 8 G. 2. 
HIS was an Action brought for ſeve- 


4 1 ral Sets of ſcandalous Words, and 
the Damages were found entire. Defen- 
dant moved in Arreſt of Judgment, the laſt 
Set of Words, viz. This Child can hang 
you, not being actionable ; and upon hear- 
ing Counſel on both Sides, the Judg- 
ment was arreſted ; but a Yenire Facias de 
22000 was awarded according to an ancient 
Rule of Court. Vide Praxis utriuſque 
Banci fol. 22. Darna for Defendant ; 
Birch for Plaintiff. 8 e 


Wood againſt Winch. 


DRA moved the laſt Day of the 


Term to change the Venue. Per 
Cur It cannot be now done, as there is 
not a Day left in the Term for Plaintiff to 
ſhew Cauſe, 


Ward 


a 


menue, &c. 3 37 


Ward * Coclough. Trin. 
8 & 9 Geo. 2. 


UL E to change the Venue diſcharged, 
the Action being brought upon a pro- 


* Note. Skinner for Plaintiff; Eyre 
for Defendant. : 


| Bickley aqainf Mackerel. 


| Rule was made to change the Venue 
from Norfolk into London. Compns 
for Defendant, who quoted Sir Samuel Ger- 
rard's Caſe, Salk. 670. to ſhew that a Rule 
had been made to remove a Penue from a 

County at large into London. 


Craſter againſt Cockerell. Kill. 9G. 2. - 


RLIN moved to change the Venue 
L into Durham, or an adjacent County 
where the Aſſizes are held twice a Year, 

upon the common Affidavit. The Motion 
was denied. 


Paul again Young. 


[ ELD upon hearing Counſel on both 
Sides, that Defendant eannot regu- 
larly move to change the V. enue after ta- 


* Ii king 


„ 
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king out a Judge's Summons for Time to 
plead. Hr ige for Plaintiff; Belfield for 
Defendant. Þ _.. 


Lutwich againſt Eames. Eaſter 9 G. 2. 


I RE moved to change the Venue 
L from the County of Cumberland to 
the City of London upon the common Af- 
fidavit, and obtained a Rule to ſhew Cauſe, 
which was afterwards made abſolute. Vide 
_ againſt Mackerell, Trin. 8 & 9 


: Spooner againſt Milward, Com Staff”. 


HE Venue in the Declaration was 
J laid at Leek, and not at Leekin 
the County aforeſaid. Defendant demur- 
red, and ſhewed the Want of a proper 
Venue for Cauſe. Plaintiff joined in De- 
murrer; and upon Argument the Court 
gave Judgment for the Plaintiff, It is ſuf- 
ficient, according to the Courſe of this 
Court, to lay the Venue at Leek, which 
has Reference to the County in the Mar- 
gent. And fince by Act of Parliament 
the Fenire Facias is de corpore Comita- 
tus, it is not neceſſary that any particular 
Place in the County be laid. Belfield for 
Plaintiff; Skinner tor Defendant 


Lutwidge 


o 
«a * 1 . 
72 9 . 
» Gre. | 
1222 ; , 
2 . 


Lutwidge Kan WikeonTrin. 10 G. 2. 


On a Policy of \HAPPLE had ob- 
Inſurance. YN ut tained a Rule to ſhew 
Caule why the — ſhould not be 
changed from Cumberland to the City of 
Briftol, or Somer/etſhire, (the adjacent Coun- 
ty) at Plaintiff's Election. Boorle ſhewed 
— Cauſe, that the Rule was cedent 
dc, and againſt the Courſe of the Court; 
for though in an Action on Policy of Inſu- 
rancd the Venue may be changed, yet it 
cannot be to a City or adjacent County at 
Plaintift's Election, wh Cauſe was al- 
lowed, and the Rule diſcharged. nb 


Lord Griffin againſt Buckby. 
VA7Z7NNE moved to 


Aftion of 
 Scandalim © change the Venue. De- 
Magnatum. nied. The Venue is never chan- 


* in Actions of Scandalum * 


Ber againſt Read and another. 


1 Hdavit of one of the Defendants held 
ſufficient to found a Motion to change 


the Venue. 


— 


lg. Cooper 


Uenue, &c. 


ve 


 Evoger againſt Mills, an Attorney. 
Mich. 10 Geo. 2. 


[DE inſiſted in Right of his Pri- 
vilege asan Attorney, that the Venue 
ought to * laid in Middleſex, his Duty 


lege. Plaintiff m y his Action where 
he pleaſes, and 1 Da D 

change the Venue, it muſt be u 
uſual Affidavit. Urlin for Det 
Bootle for Plaintiff, : 


Newby againſt Burton. = 


Penne; but it has never been held fo after 
Time to 


dant; Eyre for Plaintiff. 


Rice 


requiring his Attendance at Weſtminſter ; 
but per Cur I hath no ſuch Privi- 


efendant applies to 
n the 
endant ; 


NEfendant having moved to dans e the 
Venue upon the common Aﬀdavit, | 
it was objected that he had obtained Time 

from a Jodee to perfect his Bail, and there- 
fore the Motion came too late ; but the 
Objection was over-ruled. After an Order 
for Time to plead, pleading an iſſuable 
Plea, Defendant cannot move to change the 


perfect Bail. en for —_ 


8 26 <w& — % 


— - IS" Ss <4 <6 


. 
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Rice againſt Vinall. Hill. 10 Geo. 2. 


T HE Declaration was on a promiſſory 
Note and other Counts. Defendant 


moved on the common Affidavit to change 
the Venue, and obtained a Rule to ſhew 
Cauſe, which was diſcharged, it appearing 
by Affidavit that Plaintiff's Cauſe of Action 
was upon a promiſſory Note. Eyre for 
Plaintiff; Chapple for Defendant. 


Howſe againſt Haſelwood. 
N the Margent ſtood the Word Norfolk, 
in the Body of the Declaration the Ve- 


naue was laid at the City of Norwich in 
the County of the ſame City, throughout. 
Plaintiff executed a Writ of Inquiry of Da- 
mages directed to the Sheriffs of the City 

of Norwich. Defendant moved in Arreſt 
of Judgment, and obtained a Rule to ſhew 


Cauſe, which was diſcharged. Had no Ve- 
nue been laid in the Body of the De- 


claration, Reference muſt be had to the 
 Margent ; but where a proper Venue is laid 


in the Body of the Declaration, the Word 
in the Margent ſhall not vitiate it, the 
County in the Margent will help, but not 


hurt. Eyre and Gomyns for Plaintiff; Wright 


for Defendant. D 1 
e L 3 Girdler, 


5 34 denne, dt 


Girdler, Serjeant. 4 Law, againſt 
Wathews, Hill. 11 G. 2. 


For Morde. 


242 2 8 


Efendant moved to change 
the Venue from Middleſex 
into Staffordſhire upon the common Affi- 
davit. Plaintiff infiſted, that in Right of 


his Privilege the Cauſe ought to be 
ed in Middleſex. Plaintiff in this Caſe had 


ſued by Original, and not by Writ of Pri- 
vilege, as he might have done; and there- 


fore the. /enue was changed. Parker for 
Defendant ; _— and Comp for Plain- 


tiff. 


Hh againſt Bartlett. 


= HE Word London was in the Mar- 
gent, and in the Body of the Decla- 
ration the Venue was laid at Oxford ; after 


Iſſue j 


joined, 


and Notice given in London, 


Plaintiff moved to amend by making the 


Venue in the Body of the Declaration: a- 
greeable to the Margent, which the Court 


offered to grant upon Payment of Coſts; 


but Plaintiff not ſubmitting to pay Coſts, 
the Rule to ſhew Cauſe for the Amend- 
ment was diſcharged. Plaintiff will venture 


a. roceed in Com Oxon. Skinner for Ptain- 
' ; £74 ice for Defendant. 


Sh 


| 


# 
1 : 
5 
j 


Venue was laid at Tame in Oxfordſhire. 


Plaintiff tried his Cauſe in Oxfordſhire and 


obtained a Verdict, and Defendant moved 
in Arreſt of Judgment, inſiſting that the 
VDenire Facias being awarded to the She- 


Sheriffs of London, and the Court muſt 
take Judicial Notice that there is but one 


Sheriff of Oxfordſhire. A Rule to ſtay the 


made, and afterwards diſcharged upon hear- 
ing Counſel. 

no proper Venue in the Body of the Decla- 

ration, the Margent muſt 5 been reſort- 

c d to; but in this Caſe the Margent muſt 

be rejected; the Word Sheriffs for Sheriff 


TE Sheriffs of the City of Moreeßer 


Uenue, &, 343 


Sheers againſt Bartlett. Trin. 11 & 
12 Ge. 2. 


ON Do N was in the 8 but 
in the Body of the Declaration the 


riffs in the Plural Number muſt ſignify the 


Entry of Judgment upon the Verdict was 


Per Cur: Had there been 


is amendable; and here the Fenire Facias 


is returned by the Sheriff of Oxfordſbire. 


w_— for D.. Skinner for Plain- 
= 


Penrice againſ Jackſon. 


had returned to the Fenire Factas 


the Names of 24 Jurors only, though 48 


— Nin * 
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Returns may be helped by the Statute, yet 
here the Fault is in the Matter of Fact; 
the Return of the Habeas Corp muſt be 


5 344 Uenue, &c. 


at leaſt are required by the Statute 3 G. 2. 
The Sheriffs, before the Habeas Curp Furat” 
was returned perceiving their Miſtake, re- 
turned to it the Names of 48 Jurors, and 
Plaintiff proceeded to Trial. Defendant 
made no Defence, but moved to ſet afide 
the Verdict. Per Cur: Though imperfe& 


of the ſame Jurors ſummoned on the Ve- 
nire Facias. The Rule to ſet afide the 


Verdict was made abſolute. Parter for 


Defendant ; Eyre and Skinner | for Plaintift. 


| Davies againſt Grace, Anorny. 


Mich. 12 Geo. 2. 


AA oTION to change the Venue from 


1 Middleſex into Surry. Plaintiff in- 


 fiſted Defendant ought to pay for a new 


Bill; but per Cur it is no more than in other 
Actions, a new Original is neceſſary in all 


Caſes. The Yenue muſt bo changed with- 


out Coſts. Kettlebey for Defendant; Skiu- 


ner for Plaintift, 


R 


Ellis againſt Chorke. 


U E to change the Venue diſcharged, 
IL Defendant having taken out a Judge's 
Summons for Time to plead. 


Watſon 


Watſon againſt Willis. 
21 ſhewed Cauſe againſt Rule 


to change the Venue, and ſaid it was 


on a promiſſory Note, and no other Count 
in the Declaration. Cur: It is good Cauſe 


- Bryan againſt Smith. Eaſter 12 G. 2. 


"NY /PPER for Defendant moved in 


Rule to ſhew Cauſe, which, on hearing 


Draper for Plantiff, was diſcharged. It is 
conſtant Practice to leave a Blank; the 
Award 


FT a 
Kr. 


Uenue; 8 1 


Arreſt of Judgment, a Blank for the 
Return of the Venire Facias being left in 
the Record of Niſi prius, and obtained a 


. 


and ſettled Practice. Kertelbey for Defen- 


Thomeur againft Rand. Hill. 12 G. 2. 


ö OTION made the laſt Day of the Term 
5 to change the Venue, upon Affida vit 
of Notice, denied, becauſe Plaintiff can 
have no Opportunity of ſhewing Cauſe. 
Note; The Writ was returnable the ſe- 
cond Return of the Term, and Declara- 
tion delivered February 8. fo that Defen- 
dant's Attorney could not procure an Affi- 
 davit from his Client in the Country ſo as 
to move ſooner. _ 5 
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" Award of the Venire 1 is no part of 


| " the Iſſue, and is amendable by the Venire 


Facias itſelf, 


Gouthouſe Kan Blaxland. 


R's LE for changing Venue riſe, diſchar- 
ed, the Defendant having obtained a 
Jags ges Order for Time to plead. Chief 


uſtice abſent. Wright for Plaintiff; Compns ET 
for Defendant. . 


Winter rauf South, * Tri n. 
5 1 3 Geo. — 


\ RULE | to change 2 the F 10 
Middleſex into hs upon the com- 
mon Affidavit, without Coſts. Vide Dazies 
againſt Grace, Attorney, Mich. 12 Geo. 2. 
Cooper againſt Mills,” Attorney, Mich. 
10 Geo. 2. Draper for Plaintiff; V. ig ht 
for Defendant. 


Blackſtock againſt Pane. 
- - Geo. 2. 


UL E to ſhew Cauſe why Minis ſhould 
not be changed. Plaintiff objected, 
that Defendant had obtained a Judge's Or- 
der for an Imparlance, and could not after- 
wards move to change the Venue. But the 
Objection was over-ruled. This is not Mat- 

ter 


Mich. 


ſelf were Twelve free and lawful Men; 


ter of Favour W Time to plead) but of 
Right; the Judge would not have ordered 
an Imparlance, if Defendant had not been 
intitled to it by Law. Rule abſolute. 
"ny | for Plaintiff; Agar for Defendant. 


Fray againſt Smith.” 


YEfendant moved in Arreſt of Judg- 
ment after a Verdict, the Venire being 
awarded Twelve good, Gr. and a Rule 
Niſi was granted, which was afterwards 
diſcharged, on ſhewing Cauſe upon an 
Affidavit that the Words in the Lenire it- 


1 


and the Court being of Opinion that the 
Word Good in the Awad of the Van 
ought to be 2 


Maugir againſt Hinds. Hill. 13 C. 2. 


RES to ſhew Cauſe why the Yenze 

ſhould not be changed was diſcharged, 
it appearing that the Cauſe of Action was 
upon a Bill of Exchange only, and Plaintiff 
undertaking not to give Evidence upon any 

other Count in his Declaration, ſave that 

upon ſaid Bill of Exchange. Skinner for 

Plaintiff; 4 for Defendant. 


Warden, 


4 
” 


Dur E for changing the Venue diſchar- 
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gainſt Nor den. | 


4 


X ged, Plaintiff being an Attorney, and 


, *entitled, becauſe of his neceſſary Attendance. 


upon the Court, to lay his Action in Mid- 


. dleſex. Mynne for Defendant ; Skinner for 


Plaintiff. : 


-./ Stoneham againſs Dent. 


1 ry 4 * 


TEN UF chan ged from London to 
'V Middleſex. Agar for Defendant; 
' Skinner for Plaintiff, © e 


L 5 $ 5 1 


